In The Matter Of: 


Philip Morris v.ABC 


Clifford Douglas - Vol 2 
December 21, 1994 


Jane Rose - Real Time Reporting 
308 East Fifty-First Street 
New York, NY 10022 
(800) 825-3341 


Original File DOUGLAS2.TXT, 310 Pages 


Word Index included with this Min-U-Script® 










Philip Morris v. ABC 


M TW STATE OF VIRGINIA 
M THE CIRCUIT COURT FOR T>C CTTY OF M0FB40ND 
JOHN MARSHALL COURTS BKLQNG 
PMUP MORRIS COMPANIES INC. 

PMUP MORRIS INCORPORATED, 


AMERICAN BROADCASTING COMPANIES, 
INC., 

JOHN MARTIN, 
aftd 

WALiaOOOANlCH, 

DdudiiiK 

AT LAW NO. 780CLB4X0081500 
DEPOSITION OP: CWtert Doug4»» 
DATE: 0—nwt 21,1894 

Volum*2 

Pag** SOS thnwgti SIS 
PLACE: IM mR Mwyiand 

BEFORE: Jbn* C. Raw. CSR, CRR 

■08 EaM SIM StfMI 
Mh Yortt, N*w Yortt 10022 
1.212M86-9028 


Clifford Douglas - VoL 2 
December 21,1994 


Pag# 306 


ATTORNEYS FOR PHILIP MORRIS COMPANIES: 
Ht to r l M. W*ctitoll, E*quff* 

DavkJ M Murphy, E*qulf* 

Eug*n* P. Stotn, E»qu*rt 
WACHTELL UPTON ROSEN A KATZ 
61 W«st 62nd Stnat 
Now Yortt, N*w York 1001$ 

212-403-1000 

FAX: 212-403-2000 

Mich—I P. MoOuUton, E*qukv 

Chip Nuntoy, Esquire 

BUNION & WILLIAMS 

2000 Psnn*y*v«wi* Avenue. N-W. 

W«*hinglon, D.C. 20036 

202-665-1500 

FAX: 202-776-2201 


P*g«307 

ATTORNEYS FOR AMERICAN BROADCASTING COM¬ 
PANIES: 

Roger M Wtnan Esquire 
WILMER CUTLER A PICKERING 
2445 M Street, N W. 

Washington, D.C 20037-1420 

202463-6000 

FAX: 202-663-6363 

ATTORNEYS FOR CLIFFORD DOUGLAS: 

Allison Zsrv* Esquire 

Devid Vlsdeck, Esquire 

PUBLIC CITIZEN LITIGATION GROUP 

2000 P Street. N W 

Wsshington, D.C, 20036 

202-633-3000 

FAX 202-4524658 


INDEX TO DEPOSITION EXHIBITS 
DEPOSITION OF CLIFFORD DOUGLAS 


PLAINTIFFS' EXHIBIT 101-—PAGE t* 

■MfMier 10,1*64 AApeeu 
Duses Tecum to CMM 


NO BATES 

PLAINTIFFS' EXHIBIT 108-- 

Arrwtaen Cmr SectMy 


B102366-72 

PLAINTIFFS* EXHIBIT 109.- 

Adwcy InMtule busln—S 
eairi Iwn GWIofd Dougies, 


B100AA4-02 

PLAINTIFFS* EXHIBIT 104.™.,.... PAGE II 
|4ey 16,1M3 Naeonsl Jewnel 


Figo 308 

INDEX 

Elimination by Mr. Wsthtell.Peg* 315 

Request lor Production.Pegs 487 

Request lor Production.Pegs 404 

Request to Merfc Transcript.Page 477 

Index to Instructions 

Not to Answer.........Pegs 300 

Index to Deposition Exhibit.Page 310 


Pag« 309 

INDEX TD INSTRUCTIONS NOT TO ANSWER 

Instruction Not to An*Mr.Page 352 

Instruction No! to Arwmr.Paga S68 

Imtryctien Nat te Anawar.Paga 102 

Inatnietnn Not to Anamr.Paga 119 

Instruction Not to Anew.Paga 120 

Instruction Not to Anawar.Paga 124 

Inatruaien Not to Anawar.Paga 128 

tnatruction Not to Anawar.Paga 137 

iMtruction Not to Ananar.Paga 139 

tnatruction Not to Answar..Paga 141 

Inatruetion Not to Anatmar.Paga 142 

tnatruction Not to Arttwat.Page 145 

tnatruction Not to Anawar.Paga 147 

Instruction Not to Anawar.Paga 149 

tnatruction Not to Anawar.Paga 188 

tnatruction Not to Anawar.Paga 189 

Inatruetion Not to Anawar.Paga 237 


MDEX TO DEPOSITION EXHIBITS 
DEPOSITION OF CLIFFORD DOWLAS 

PLAINTIFFS'EXMBIT 108.-PAOE 94 

ABC Nawa Day Ona' Tranaorlpt 
<4 Marvtaw Mtti CKNertf 


Pag* 311 


B104523M9B 

PLAINTIFFS’EXHIBIT 108-PACE 87 

OnaCar. 1893 lapoit tram tha 
PuCLc Cticarw Haaltn 
Raaaardt Omug anlMad: 

Contr ib uting to DaathT J 

CR401017-60 

Ptalrttm EXHIBIT 107_PAOE 120 

Sgaeial Raporl liom tha 
Amartean Counotl on S olanea 
and HaaMi tMad: Tha Tobaeoo 
tnduaoy'a Uaa dl Ntaadna aa 
a Drug 
WL0002542 

PLAINTIFFS' EXHIBIT 108-PAOE 151 

NovarrBarS, 1894Miarto 
David Murphy from Albion 
Bava. with Mtachntanw. 

NO BATES 


INDEX TO DEPOSITION EXHIBITS 
DEPOSITION OF CLIFFORD DOWLAS 

PLAINTIFFS'EXHIBIT 109.PAGE 188 

LTR industries adver tise m e nt 
ertth handwritten not es . 

6102087 

PLAINTIFFS* EXHIBIT 110. PAGE 1B3 

LTR Industries *dv*fti**m*nt 
wtth handwritten notes and 
attach ms ms. 

KS301S87-601 

PLAINTIFFS’ EXHIBIT 111_PAGE 168 

Redacted Other Story ('Redacted 
ConftdentiaJ Sources) with 
handwritten notes. 

LK3600033-51 

PLAINTIFFS’ EXHIBIT 112..PAGE 242 

May 12, 1063 newt to Watt 
Bogdan>ch and Lets Kahn from 
Giftort Douglas, with 
att ac hmen ts . 

B100014-16 


Pig* 312 


INDEX TO DEPOSITION EXMBITS 
DEPOSITION OF CLIFFORD DOWLAS 

PLAINTIFFS' EXHIBIT 113..PAOE 248 

Sapiambar 15,1393 1u Is 
Kami Sunwna ham Cimord 


Page 310 


KS30073-82 

PLAINTIFFS'EXHIBIT 114.....PAGE 291 

Tobacco Control, an 
Inta manorial Journal Raporl 
EnUUaC - Policy Raaaatch: 

Blndagie Dbacliona. 

B100927-34 

PLAINTIFFS' EXMBIT 115..PAGE 4S7 

March 30.1993 mams CiractaC 
Id CWiotd Dbuglaa. 

B1Q2S13 

PLAINTIFFS' EXHIBIT 118 .PAGE 481 

Immadiaia Ralaaaa horn 


C8Bsrd Douglas oanoambig 
Loading Tobacco Cribc Calls 
an FDA 
9VL00823-24 


MOEX TO DEPOSITION EXMBITS 
DEPOSITION OF CLIFFORD DOUGLAS 

PLAINTIFFS' EXMBIT 117-PAGE 4M 

-Rwawlng RasanadhiMd 
Tabasco* arPela w8h 

B1Q20B2M4 

PLAINTIFFS'EXMBIT 118-PAGE 841 

May 28.1BB4 Mar la Janet 


Pag* 314 


Paga 313 


Real Time Reporting 1-212-486-9028 


Min-U-Script® 


Paga 316 

ID December 21,1994 - 9:08 am. 

( 2 ) Bethesda, Maryland 

id] CLIFFORD DOUGLAS. [DELETED 

[DELETED] having been pre¬ 
viously sworn, was examined and tes¬ 
tified as follows: 

19 ) VIDEO OPERATOR: Today is Decem¬ 
ber 21st, 1994. The time is approximate¬ 
ly 9:08 a.ro. 

ini This is the beginning of tape number 
4, a continuation from December 20, 
1994. 

EXAMINATION 

US] BY MR. WACHTELL: 

[i 9 ] Q: Mr. Douglas, you understand that 
you arc still under oath? 

[ 2 1] A: Yes, I do. 

[ 22 ] Q: At the close of yesterday’s deposi¬ 
tion, you stated that there was a time 
where you were not sure that the ABC 
show would air. 
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til Would you tell me about that? 

12 ] MR. WACHTELL: One second, 
please. 

HI Mr. Witten, we requested that there 
be produced for this morning’s deposi¬ 
tion an unredacted version of whatever 
notes or documents exist in the posses¬ 
sion of defendants relating to the meet¬ 
ing that the witness testified to at the 
Advocacy Institute, at which he testified 
that his father was present, 
mi Have those notes been produced 
here this morning? 

US] MR. WITTEN: They haven't and they 
won't be. 

(is) MR. WACHTELL: We reserve our 
rights, as I set forth on the record yester¬ 
day. 

[17] MR. WITTEN: Of course. 
iiB] BY MR. WACHTELL: 

Ii 9 ] Q: Let me go back to my question, 
Mr. Douglas. 

[ 2 D You stated that there was a time 
where you were not sure that the ABC 
program would air. 

[24] Would you tell us when that was? 
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[25] A: That is true, and it was for a 
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m period of some months, starting from 
the first communication I had with ABC 
and extending well into the following 
year. 

(Off the record.) 

T7] VIDEO OPERATOR: Going back on 
the videotape record after a short power 
outage. 

(io) The timg is now 9:19,approximately, 
(tz) Please continue. 

HO BY MR. WACHTELL: 

ns) Q: I think you were in the middle of 
an answer, Mr. Douglas, 
ini I had asked you when it was that you 
were not sure that the ABC program 
would air. 

[ 20 ] A; The uncertainty that I had began 
after our first communication, when, 
while it was obvious there was consid¬ 
erable interest on the part of Walt Bog- 
da nich.it was for some months, well into 
the following year, 1993, that there was 
a good deal of uncertainty about _ 
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m whether ABC would be able to 
proceed with that story. 

U) Q: What did you understand the 
reason was for the uncertainty? 

15] A: I only understood generally, and 
my impression was merely that it was a 
new program, Day One was, and they 
were working out their priorities, their 
resources, the different kinds of shows 
they would be doing, and it was simply 
a very early developmental stage of the 
program. 

Ii 2 ] So again,for some months, it was not 
clear at all that it would actually 
proceed. 

us) Q: That was for some months after 
your first communication with Mr. Bog- 
da nich in the fall of 1992; is that correct? 
lisi A: Yes.it was. While the team at ABC, 
led by Walt, was investigating the issue 
from early on in the process.again.it was 
quite unclear — in fact, it was just basi¬ 
cally unknown whether, ultimately, it 
would go ahead. 

[24] Q: You say that was several months 
after your first communication. 
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in Did a point in time come when, at 
least insofar as you understood, it be¬ 
came clear that the program would in¬ 
deed air? 

14] A: It became clearer that it would 
more likely ultimately air once the green 
tobacco sickness segment ran in, 1 
believe it was the fall of 1993. 

is) Q: I guess your answer is leaving me 
somewhat puzzled. _ 
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no) You said that for some months after 

your first communication in September 

of 1992 it was not clear, and you now say 

that a year later, in the foil of 1993, ft 

became more clear. 

ns] Now, was it a few months or was ft a 

year? 

[i7] A: First, I don’t know that the first 
communication, sir, was in September of 
1992. 

( 20 ) Q: I didn’t say September; I said the 
foil — I’m sorry. I misspoke. 1 did say 
September. 

( 23 ) A: I’m trying to listen carefully, sir. 
(25) Q: Yes. Thank you. I did say 
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ID September, and I think you are quite 
correct. I think your testimony had been 
the foil. 

[ 3 ] A: The process was a progressive 
one. 

[5] The investigation, again, into the 
nicotine manipulation issue began very 
early in the process, and to the best of 
my knowledge, coincided with and was 
simultaneous with the investigation into 
the related but separate green tobacco 
sickness investigation, 
in) It became clearer over the months 
that ft would be more likely that — it 
was more likely that the nicotine 
manipulation story would be told. 

[i5] Again, I think in my own experience, 
which is fairly extensive in dealing with 
the media process, including the broad¬ 
cast media process, there’s always a 
level of uncertainty, oftentimes right up 
to the last minute, because of the nature 
of the business. 

[til Q: Did you understand in connec¬ 
tion with this Day One program that 
there was a level of uncertainty right up 
to the last minute? 

[25] A: I was not aware — 
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ID MR. WITTEN: A level of uncertainty 
about what? 

I3i MR. WACHTELL: Whether the pro¬ 
gram would air. 

15] THE WITNESS: I was not aware of a 
level of uncertainty up to the last 
minute, no, sir. 

[8] BY MR. WACHTELL: 

in Q: Are you saying that once the green 
tobacco story had aired, that from that 
point on, at least insofar as you under¬ 
stood, it had become reasonably clear 
that what you call the nicotine 
manipulation story would air? 

[14] A: It became clear, sir, because 
resources even at a large organization 
like ABC are not unlimited,and the staff, 
the producer, or the producers, were 
encumbered largely by carrying out and 
completing the investigation and 


production of the green tobacco sick¬ 
ness piece. 

[ 2 1] Once that was complete, they were 
freed up considerably to then pursue, at 
a higher level, the other investigation. 

[24] Q: By a ‘higher level,’ you mean a 
higher level of intensity? 

_____ 

111 A: Yes, sir. They could devote more 
resources to it. 

[ 3 ] Q: The investigation of what you call 
the tobacco manipulation story had in¬ 
deed been going on simultaneously with 
the development of the green tobacco 
story; is that correct? 
m A: To the best of my knowledge, yes, 
sir. 

[ioi Q: And by the same people? 

nil A: To the best of my knowledge, sir, 
although there was some different staff¬ 
ing, I believe, depending on which you 
were talking about. 

H 5 ) Q: You were cooperating with them 
on each; is that correct? 

[17] A: Yes. In varying degrees, that is 
true, sir. 

[19] Q: As you understood, some of the 
witnesses that they would be going out 
talking to would be germane to each; is 
that correct? 

[ 22 ] A: That is possible, sir, yes. 

[23] Q: So that basically these were inter¬ 
related investigations; is that correct? 

[25] MR. WITTEN: Object to the form 
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[1] of the question. 

[ 2 ] THE WITNESS: I believe there was 
some overlap. But again, I only know in 
a general way. 

[5] BY MR. WACHTELL: 

16 ] Q: Let's take the point in time where 
the green tobacco story aired. 

18 ] At any time after that until February 
28th, 1994, did Mr. Bogdanich, Mr. 
Summa, or anybody else from Day One 
indicate to you that there was a question 
mark as to whether what you call the 
nicotine manipulation story would air? 

[Hi A: My recollection, sir, is that as a 
general matter throughout, that ques¬ 
tion always remained present for the 
reasons I stated earlier. 

its] Q: I don’t think you are answering 
my question. 

( 20 ) Did they come to you, in words or 

substance, at any time after the green 
tobacco program aired and say, “We 
have a problem. Someone has said 
maybe we should not do this broadcast. 
We don't have enough facts. There's a 
question mark as to whether the_ 
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11 ] program will go forward," or anything 
of that tenor? 

0 ] A: Not of that tenor, no, sir. 

Ml Q: Did they discuss with you at any 
time the need to dear the program with 
ABC News or ABC counsel-inside? 

T7j A: No, sir. 

m Q: Did they discuss with you when it 
was antidpated the program would air? 
no] MS. ZIEVE: At any time? 
ini MR. WACHTELL: At any time. 

112 ) THE WITNESS: In a very general 
way, sir. 

[Hi BY MR. WACHTELL: 

us) O: Tell me what you recall being 
discussed with you as to the potential 
timing of the broadcast, 
its) A: It ranged anywhere from late 
1993 until the first pan of 1994, as I 
recall, sir. 

I 2 i) Q: Let's move down,then,to the end 
of 1993, after the green tobacco story 
aired. 

124) Did you have an understanding from 
your conversations with them as to 
when 
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m they anticipated that what you called 
the nicotine manipulation story would 
air? 

13) A: Sir, only in the sense that I've just 
described it. That was my under¬ 
standing. 

[5] Q: At any time from then forward did 
you ever have any more precise under¬ 
standing of when the program would 
air? 

18 ) A: Well, yes, sir. I would describe it as 
being in the form of a pyramid, where it 
became clearer as it came closer to the 
time, when they were then able to nar¬ 
row it, for example, to February — al¬ 
though it was not clear precisely when 
it would actually air in terms of the 
specific date, because that depended on 
all sorts of scheduling considerations 
which I was not privy to. 

[is) Q: Did anybody ever discuss with 
you any of the scheduling considera¬ 
tions? 

( 20 ) A: No. As I just said, not in any sort 
of specific way. I was just aware that 
there were such considerations. 

123 ) Q: How did you become aware that 
there were such considerations? 

[23) A: I became aware of such 
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ID considerations by being told by my 
colleagues at ABC that such considera¬ 
tions were present, and so therefore 
they did not know. 


w Q: Did your colleagues tell you what 
the considerations were? 

16 ) A: Not more precisely than I've 
described them, sir. Not that I recall, 
is) Q: Did your colleagues tell you there 
was any reason why it looked as if the 
program would be aired in February? 

(in A: As opposed to some other month, 
sir? 

113 ) Q: Yes. 

|H) A: No, sir. 

us) Q: Were your colleagues enthusias¬ 
tic about the program? Did they think it 
was going to be a big story? 

US) MS. ZIEVE: Objection. Calls for 
speculation. 

(20) BY MR. WACHTELL: 

( 2 1) Q: You can answer. 

( 22 ) MS. ZIEVE: Only if you know. 

(23) MR. WrTTEN: Object to the form. 

(24) MR. WACHTELL: Look, I am not 
going to put up with these kind of sug¬ 
gestions 
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ID to the witness. It is highly improper. 

[ 2 ] You are not entitled to tell the witness _ 
that he should be sure not to know the 
answers to my questions. 

13) You do not have to object on the 
grounds that my question supposedly 
calls for speculation or anything else. 

[8] Your role is to sit there, and, frankly, 
do nothing in terms of objecting to form, 
because I have told you conclusively on 
this record that you are deemed to have 
an objection to the form of each and 
every one of my questions. 

IHi What is going on — 

[lsi MR. WITTEN: Herb — 

[i6i MR. WACHTELL: You are interrupt¬ 
ing me and you are raising your voice. 
Ii8) MR. WITTEN: You are asking a ques¬ 
tion that you should rephrase, and you 
ought to move on. 

I 2 i) MR. WACHTELL: You arc not en¬ 
titled to tell this witness that he should 
be sure not to remember an answer to 
my question. 

[23] MS. ZIEVE: That’s not what I 
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ID said. 

I 2 i MR. WACHTELL: That's precisely 
what you said. 

14) The caution, quote, *lf you know,’ is 
a direct suggestion to your witness that 
he should be sure not to know. 

[7] It is highly improper. It is improper 
under the Rules of Maryland, which I 
quoted to you yesterday, 
no] It is improper under the rules of, I 
think, every jurisdiction in this nation. 
Ii 2 ) Will you please cease doing this? 


(Ml MR. WTTTEN: Herb, that was just in¬ 
credibly uncalled for. It was a lousy ques¬ 
tion. Just rephrase it. 
ti7) MR. WACHTELL: I want an answer 
to my question. 

US) MR. WTTTEN: If you re-read your 
question, you will know it is a bad ques¬ 
tion. 

pi] You are asking him for what was in 
the mind of somebody else. 

[ 23 ) Ask him for what his impression was 
of their behavior. 

[23) MR. WACHTELL: Roger, I will ask 
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ID my questions. I will get answers to 
them. If they are improper in form, they 
will not be usable at the trial. 

Hi What you are engaged in and what the 
witness’s counsel is engaged in is an 
improper obstruction of the deposition 
and signaling to the witness when you 
choose not to have him answer a ques¬ 
tion, or warning the witness of what you 
think he should not say. This is in¬ 
tolerable. 

[in MR. WITTEN: I'm not doing that, 
Herb. You just asked a bad question. 

[i 3 ) MS. ZIEVE: Ask a good question and 
I won’t object. 

us) MR. WACHTELL: I’m going to get an 
answer to the question, and it has noth¬ 
ing to do with pride; it has to do with 
the proper way to conduct a deposition. 
[i 9 ] If we have to get a Court Master 
sitting here at your expense or Citizen's 
expense, we will do so. We are very early 
on in this litigation — 

123 ) MR. WITTEN: We will welcome it. 

[24] MR. WACHTELL: You are interrupt- 

ing me. _ 
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ID MR. WITTEN: You are darn right,! am. 

131 MR. WACHTELL: For the record, I am 
not going to permit this kind of signaling 
going on with this witness, or any other 
witness, and if we have to get a Court 
Master appointed by Judge Markow to 
supervise these depositions to ensure 
this doesn't happen, we will do so. 

HO] BY MR. WACHTELL: 

HD Q: The pending question is, quote: 
[ 12 ] “Were your colleagues enthusiastic 
about the program? Did they think it was 
going to be a big story?’ 

[15] MS. ZIEVE: My objection stands. 

116 ) MR. WITTEN: Object to the form. 

lie] THE WTTNESS: Well, first of all, let 
me remind everyone that I’m under 
oath, and I take the oath very seriously 
in answering your questions, sir. 

[ 22 ] The response to the question, to the 
best of my knowledge, is that the ABC 
team felt that it was an important story, 
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and they and I worked very hard to learn 

as much as we _ 

—* page 331 

m could about this subject in the 
months leading up to the ultimate airing 
of the story. 

B1 In that regard, sir, I believe that calling 
them ‘enthusiastic* about it, yes, of 
course they were.They felt they had an 
important investigation they had con¬ 
ducted. 

in BY MR. WACHTELL: 

18 ] Q: Were you ever aware that it was 
contemplated that the program would 
air at a date subsequent to February? 
ini A: No, sir. I knew that the date could 
change, but that was about the extent of 
my knowledge. 

[Ml Q: I’m not sure you've answered my 

question. Maybe you did. 

lie) A: Could you rephrase it, please? 

Ii7] Q: I'm asking you whether you were 
told by Mr. Bogdanich, Mr. Summa, or 
anybody else involved at Day One at any 
point that it was anticipated that the 
program would be airing in April — or 
at any date subsequent to February. 

1231 A: Not specifically, no, sir. 

[24] Q: That does not refresh your recol¬ 
lection that there was a time when the 
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in program was anticipated to be aired 
at a later date and was then moved up in 
time to February? 

13 ) MR. WITTEN: Object to the form of 
the question. 

15] THE WITNESS: No, sir. 

16] BY MR. WACHTELL: 

[7] Q: You have no recollection of that 
happening? 

191 A: Not of that at all, no, sir. 

lio) Q: Now, you testified yesterday, and 
I'm referring to where we were talking 
about an area of the inquiry that was 
being made, and you testified at page 
276 of the instant transcript: 

us] ‘I believe that they were not able to 
pursue that avenue of inquiry fully 
before February 28th, but my informa¬ 
tion on that is very general.” 

Ii9] Do you recall giving that testimony? 

[ 2 1] A: Yes, sir. 

[ 22 ] Q: It had to do with the question of 
whether anybody had ever ascertained 
that nicotine was being used for any¬ 
thing other than denaturing of alcohol, 
as provided for by the 
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ID Federal Regulations. 

12 ] Do you recall giving that answer? 

14] A: Yes, sir, I do. _ 
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15] Q: What were you told on that score; 
that they had not been able to pursue 
that avenue of inquiry fully before 
February 28th? 

19 ] A: Again, sir, my recollection of that 
is general. 

HU I know that the ABC investigative 
team was in touch with the Bureau of 
Alcohol, Tobacco and Firearms, for ex¬ 
ample, and I recall that it was difficult to 
obtain full and complete information 
from the agency in any sort of timely 
manner. 

[17] To say more than that, I think,on that, 
would be to speculate, I think, sir. 

[i9] Q: Do you recall any other areas of 
inquiry where you understood that they 
had not been able to pursue the avenue 
of inquiry fully before February 28th? 
1231 A: That’s a very open-ended ques¬ 
tion, sir. 

[2511 don't recall anything along _ 
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ID those lines offhand, but if I think of 
something, I would be pleased to men 
tion it later. 

14] Q: Do you know Anthony Collucd? 

[5] A: Yes, I do, sir. 

[6] Q: When did you first meet Mr. Col- 
lucd? 

IB] A: It was after the publication of the 
Wall Street Journal — or pardon me; it 
was actually after the publication of the 
North Carolina newspaper series. 

( 12 ) The name of the paper slips my mind, 
sir, in which he played a role as a source. 
[15] I spoke with him subsequent to that, 
in] Q: Is it correct that you sent those 
stories to the people at Day One, the 
stories that you just referred to? 

120 ] A: Yes, sir, 1 did. 

1 2 1] Q: What did you speak to Mr. Colluc- 
d about when you spoke with him? 

1231 A: As I recall, sir, I inquired about his 
familiar ity with the process of using 
nicotine as an additive in the tobacco 
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ID manufacturing process, and I don't 
believe that Mr. Collucd was familiar 
with that in particular. 

14) Q: What had Mr. Collucci’s position 
been at BJR? 

16 ] A: He was a sdentist there, sir. 

m Q: In Research and Development? 
is] A: I’m not certain, sir. I believe that’s 
probably right. 

tio] Q: Did you understand that he had a 
familiar ity with the manufacturing 
process? 

112 ) A: No, not necessarily, sir. I was in¬ 
quiring just in case he did. 
us) Q: Did he have a familiarity with the 
manufacturing process? 


ti7) A: I'm not sure, sir. 

US] Q: What did he say to you on the 
subject? 

[»] A: As I testified, be indicated to me 
that he was not familiar in particular 
with the use of nicotine in the manufac¬ 
turing process, and as I recall, he told me 
that to learn more about that, I would 
need to speak with someone, I believe 
he said, who was a 
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id chemist or something along those 
lines. 

in Q: You didn't answer my question. 

Bi A: Would you rephrase it, please? 

H] Q: My question was whether he indi¬ 
cated to you whether he was familiar 
with the manufacturing process. 

17] The fact that he is not familiar with 
nicotine as an additive is because it isn’t 
used as an additive, 
lio] MR. WITTEN: Objection. 

[in MR. VLADECK: Objection. 

(121 BY MR. WACHTELL: 

U3] Q: Did he indicate to you that he was 
familiar with the manufacturing process 
of cigarettes? 

[ 16 ] A: I don’t recall his indicating one 
way or another in that general sense, sir. 
That's why I didn't say he did. 

Ii 9 ) Q: But he did indicate to you that he 
was not aware of the use of nicotine as 
an additive in the process; is that cor¬ 
rect? 

[ 22 ] A: No, sir. 

123 ] Q: Well, you said he had no 
familiari ty with nicotine as an additive; 
is that correct? _ 
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ID A: He told me, sir, that he was not 
familiar with the intricacies of the 
process, so he could not give me further 
insight into it, sir. 

[5] Q: So he told you he had no aware¬ 
ness of nicotine being used as an addi¬ 
tive; is that correct? 

[8] A: I don't recall, sir. 

[9] Q: What don't you recall? 

no] A: I do not recall, sir, about what he 
said about his specific awareness, sir. 

Ii2] Q: Well, you were asking him 
whether he knew anything about 
nicotine being used as an additive; is that 
correct? 
us] A: Yes, sir. 

[ 16 ] Q: That’s why you went to talk to 
him; is that correct? 

[is] A: In part, sir, yes. 

urn Q: He told you no he didn't; is that 
correct? 
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( 2 ii A: He told me that he didn't know 
about the manufacturing process from a 
technological perspective, sir. 
t24] Q: That’s a different answer. Are you 

now telling me that he _ 
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(U was not familiar with the manufactur¬ 
ing process? 

131 is that your testimony? 

Hi A: With respect to nicotine, yes, sir. 
(«} Q: Well, what aspects of the manufac¬ 
turing process did he tell you he was — 
you sec, there is this latent ambiguity in 
your answers, Mr. Douglas, 
no] When we start with the premise that 
nicotine in fact is not added, the fact that 
the man does not have familiarity with 
nicotine as an additive could be said of 
everybody who works in the plant 
us] What I’m trying to do is to ascertain 
whether you understood from Mr. Col- 
lucci whether or not he had a familiarity 
with the manufacturing process 
generally. 

120 ] MR. WITTEN: Object to the speech. 

122 ] MS. ZIEVE: Object as being ar¬ 
gumentative. You are badgering the wit* 
ness Just ask the question. 

125] THE WITNESS: What was the 
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111 question, sir? 

12] BY MR. WACHTELL: 

131 Q: Whether you understood from Mr. 
Collucci whether or not he had 
familiarity with the manufacturing 
process generally. 

16 ] A: I did not ask him that question, sir, 
in my recollection, so I do not know. 

(8) Q: Did you meet with him in person 

or was it by telephone? 

no] A: I recall it being by telephone, sir. 

U 2 ] Q: Did you ask him, ‘Arc you familiar 
with the manufacture of cigarettes'? 

Ii4] A: Not in general, sir, no. 

U5] Q: You didn’t ask him that question 
in words or substance; is that your tes¬ 
timony? 

ini A: I've answered your question, sir. I 
stand by it. 

U9] Q: Please answer my question. Did 
you, in words or substance, ask him 
whether he was familiar with the 
manufacturing process of cigarettes? 

123] A: With respect to nicotine, yes, sir. 
t25] MS. ZIEVE: Asked and answered. 

Pag* 340 

111 BY MR. WACHTELL: 

12 ] Q: That is not my question. My ques¬ 
tion is: 

14} Did you ask him whether, in words or 
substance, he was fa miliar with the 
process of manufacturing cigarettes? 


T7] MS. ZIEVE: Asked and answered. 

m THE WITNESS: Yes, sir, with respect 
to nicotine. 

no] BY MR. WACHTELL: 

Hi] Q: That is not an answer to my ques¬ 
tion. 

U3] My question is whether you asked 
him did he have a general familiarity 
wi th the manufacturing process, 
lie] Now, please answer. Did you, in 
words or substance, ask him that ques¬ 
tion? 

119] A: As I said, sir, I don’t recall. 

( 20 ) Q: Thank you. 

( 2 1] MR. VLADECK: Could we interrupt? 

(Off the record.) _ 
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m BY MR. WACHTELL: 

( 2 ) Q: Now, you say that you did inquire 
of Mr. Collucci whether he was familiar 
with the manufacturing process with 
respect to nicotine; is that correct? 

16) A: Yes, it is, sir. 

Pi Q: What did he say to you? - 
is] A: That he was not fa miliar with the 
manufacturing process with respect to 
nicotine, sir. 

ini Q: Were those his words? 

H 2 ] A: I don't remember his precise 
words, sir. 

U4] Q: Or did he say to you, in words or 
substance, that he was not fa milia r with 
anything having to do with nicotine 
being added in the course of the 
manufacturing process? 
us] A: No, sir. In fact, be said that he 
assumed it was. 

120 ) Q: We’ve had this little tidbit,So now 
you remember that; is that correct? 

1231 Mr. Collucci told you that he as¬ 
sumed it was; is that correct? 

125] A: Yes. But he had no specific 
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HI familiarity with the processes by 
which that was done. 

13] Q: Did he amplify at all when he told 
you he assumed it was? 

13] A: No, sir, be cause he didn’t know the 
process specifically, sir. 
m Q: That’s what he told you? 

(8) A: Yes, sir. 

19] Q: Did he give you any indication as 
to where in the process he assumed it 
was going on? 

Ii 2 ] A: No, sir. He said he wasn’t familiar 
with the process specifically, 

U5] Q: Did he tell you what the basis of 
his assumption was, if he wasn't familiar 
with the process? 
liB] A: No, sir. 
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(in Q: Did he tell you that anyone had 
ever told him it was happening? 

[ 2 U A: No, sir. Not that I recall. 

122 ) Q: So he just gave you his unadorned 
assumption; is that correct? 

124] MR. WITTEN: Object to the form. 

(25] THE WITNESS: I don't know if it 
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m was his 'unadorned assumption,* sir. 
t2] BY MR. WACHTELL: 

pi Q: Well, you asked him if he had any 
basis, did you? 

15] A: Yes, sir. 

16 ] Q: You are a lawyer; you know how 
to answer questions. 

is] MS. ZIEVE: Do you want him to 
answer? Stop interrupting him. 
do) MR. WACHTELL: Excuse me. 

(ill BY MR. WACHTELL: 

mi Q: Have you answered my question? 

(131 A: Pardon me. Could you rephrase it 
or restate it, please? 

115] Q: You asked him if he had any basis 
for this assumption that you say he told 
you; is that correct? 
us] A: Yes, I did. 

U91Q: What did he tell you when you 
asked him whether he had a basis for the 
assumption? 

122 ] A: I do not recall him stating a basis 
for his assumption, sir. 

(24] Q: So as far as you know, all you had 
was his bare assumption, is that correct? 
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ID A: From Anthony Collucci, yes, sir. 

[ 2 ] Q: Did you ever report your conver¬ 
sation with Mr. Collucci back to the 
people at Day One? 

15] A: No, sir, I don’t believe I did. 

16 ] Q: You didn’t think it was significant 
that this insider at RJR had told you that 
he had an assumption, but could not tell 
you any more about it? 

no] A: My understanding, sir, of this con¬ 
versation is that it was with a scientist 
who was involved in other areas at 3JR 
that had apparently little or nothing to 
do with the nicotine manipulation 
process per se.and the information that 
I conveyed to my colleagues at ABC was 
that which I thought was substantiated, 
that would be useful in the process of 
the investigation, and I did not consider 
this to be so. 

120 ] Q: So if you really wanted to find out 
what was going on in the manufacturing 
process, you would not think that a per¬ 
son who was a scientist in R&D would 
be the right person to go to; is that 
correct? 

(25) A: I can’t generalize, sir. _ 
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ID I don't know. 

12 ] Q: Excuse me? 

13 ] A: I don't understand the refere nce 
to R&D, sir. 

($) Q: Do you know what R&D mea n s? 

I6) A: I know what it in words, 

yes, sir. 

is] Q: Is that what Mr. Coliucd was in¬ 
volved in? 

no] A: I don’t know for certain. I believe 
that's right. 

112 ] Q: Your understanding, based on 
your conversation with Mr. Collucci, 
was that a scientist in R&D at RJR would 
not be the person to go to, to really find 
out what was going on in the manufac¬ 
turing process; is that correct? 

Ii7) MS. ZIEVE: Objection as to form. 

119] MR. WITTEN: Same objection. 

120 ] THE WITNESS: Sir, my under¬ 
standing, general as it is, is that R&D 
encompasses a great many areas of 
science and research and development, 
and so it would depend, I think, on 
whom you were referring to. 

125] BY MR. WACHTELL: _ 

Pag* 346 

ill Q: But in any event, here you had Mr. 
Collucci, who was somebody who had 
made accusations against his former 
employer, RJR; is that correct? 
isi A: Yes, sir. 

(6] Q: Who had been a scientist at the 
company; is that correct? 

18 ] A: Yes, sir. 

19) Q: Had been involved in research and 
development; is that correct? 

HD A: I believe so, sir. 

H 2 l Q: And told you that he was not in a 
position to give you any facts with 
respect to whether nicotine was being 
used as an additive; is that correct? 

Ii6] A: It is correct, sir, that Dr. Collucci 
would accuse, as you said, his former 
employer, of only those things of which 
he was certain, sir. 

120 ] Q: Can you answer my question? 

1 2 1] A: Yes, sir. 

122 ] Q: Dr. Collucci told you that he was 
not in a position to give you any facts 
with respect to whether nicotine was 
being used as an additive; is that correct? 
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m A: Yes, that is correct. 

[ 2 ] Q: Are you saying you did not report 
that back to the people at Day One? 

14] A: Not that 1 recall, sir. 

isi Q: Did a point in time ever come 
when the people at Day One told you 
that they were planning to interview 
people at RJR?__ 


1*1 A: 1 believe so, sir, yes. I know that 

they did, of course. 

tio] Q: What were you told? 

[in A: As I recall, sir, I helped my col¬ 
leagues at Day One develop a line of 
questioning, sir, for the scientists at RJR. 
[U] Q: Did you do that in writing? 

US) A: Not that 1 recall, sir. We had fre¬ 
quent telephone conversations. 

[i7] Q: Did they tell you who they were 
p lanning to interview there? 

(191 A: I’m not absolutely certain, sir. 

[ 20 ] Q: Well, they did tell you that the 
people were scientists; is that correct? 

[ 22 ] A: I believe so, sir. 

[ 231 Q: Did they tell you what they had 
told the people at RJR in order to line up 

the interview? _ 
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in A: No, sir. Not that I recall. 

[ 2 ] Q: They did not tell you how they 
had managed to get an interview with 
the people at KIR; is that correct? 

IS) A: That is correct. 

[6] Q: Did they tell you who the people 
were, what their expertise was, these 
scientists? 

19 ] A: As I said, sir, I don’t recall that 
specifically, no, sir. 

[ill Q: Do you recall it generally? 

[ 12 ] A: That they would be speaking to 
people at RJR. 

Ii4] Offhand, I do not recall whether they 
were going to speak with those who 
were scientists or other types of 
spokespeople whom the tobacco com¬ 
panies and thefrrepresentatives often 
use. 

Ii9] Q: Well, did they tell you that they 
had told the people at RJR that they 
wanted people who were expert on 
questions of the addictive qualities of 
nicotine? 

[ 23 ] A: As I said, sir, moments ago, I don't 
recall that they told me on what basis 
they requested interviews with RJR. 

" Pag© 349 

ID Q: In addition to being involved with 
the preparation of questions for them to 
ask the people at RJR, were you involved 
in the formulation of the request for an 
interview with RJR? 

[6] A: No, sir. 

[7] Q: Did you say to the people at Day 
One — when they told you that they 
were going to be interviewing scientists, 
did you say to them, in words or sub¬ 
stance: 

Hi] Those probably aren’t the right 
people to talk to. I've already talked to 
Collucci; he couldn't tell me about the 
manufacturing process"?_ 


(»] A: Sir, the assumption built into your 
question is inaccurate. 

[17] I did not know, as I recall, that they 
were going to interview scientists, sir. 

[ 20 ] Q: I'm reading from the screen, page 
30 4 , starting at line 23: 

[ 22 ] Question: "Did a point in time ever 
come when the people at Day One told 
you that they were planning to inter¬ 
view people at RJR?’ _ 
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111 Answer: T believe so, sir, yrs. I know 
that they did, of course.* 

[31 Question: *What were you told?’ 

Hi Answer: ‘As I recall, sir, I helped my 
colleagues at Day One develop a line of 
questioning, sir, for the scientists at RJR.* 
I*] Are you now denying that you knew 
that they were planning to interview 
scientists? 

HU A: Absolutely not, sir. 

112 ] Q: Thank you. 

(i 3 i A: Pardon me. Let me clarify. I may 
have just misspoken. 

U 5 ] What I am explaining to you, sir, is 
that I was helping develop questions to 
be asked of scientists. 

[isi- -But as I said, sir, I did not know 
whether that was who they were going 
to be interviewing. 

[ 2 1] Do you understand the distinction, 
sir? 

1231 Q: Let the record show I’m chuck¬ 
ling. 

[ 25 ] A: Sir — sir, I am — _ 
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m Q: Did you tell them under — 

[ 2 ] A: Sir, I am under oath, and 1 will 
repeat that I take it very seriously, and I 
hope you appreciate that fact, sir. 

15 ) Q: Mr. Douglas, the record of this 
deposition will show what it will show, 
and I will not comment upon my per¬ 
sonal view of your veracity or lack there¬ 
of. 

19] A: Thank you, sir. 

HO] MR. VLADECK: We would ap¬ 
preciate that. 

112] BY MR. WACHTELL: 

[ 131 Q: Now, my question is: Did you, in 
words or substance, tell the people at 
Day One, when you were planning these 
questions for scientists at RJR, that you 
had previously talked to a scientist at 
RJR and he wasn’t in a position to tell 
you anything about whether nicotine 
was used as an additive in the manufac¬ 
turing process? 

[2D A: Could you repeat the question, 
please? 

[ 23 i Q: I will read it back. Did you, in 
words or substance, tell the people at 
Day One, when you were_ 
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tu planning these questions for scientists 
at RJR, that you had previously talked to 
a scientist at RJR and he wasn’t in a 
position to tell you anything about 
whether nicotine was used as an addi¬ 
tive in the manufa cturing process? 

16 ) A: f~jn you clarify for me, sir, whom 
you are referring to? 
ts] Q: Mr.Collucd. 

tv) A: And that is all? Only Mr. Collucci? 
ini Q: In that question. 

112 ] A: I did not relate, as I said earlier, Mr. 
Collucd’s discussion with me to them at 
that time. 

[i$] Q: Had you talked to any other scien¬ 
tist at RJR as to whether nicotine was 
being used as an additive in the manufac¬ 
turing process? 

(Instruction Not to Answer.) 

[ 22 ] MS. ZIEVE: You can answer, Cliff, as 
long as we understand that I don't Think 
it has been established whether your 
client, ABC’s confidential source, is a 
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m scientist or not, but if that person is, 
obviously that would be excluded from 
your answer. 

14] MR. WACHTELL: No, I’m sorry; if he’s 
going to refuse to answer, he's going to 
refuse to answer, but he cannot perjure 
himself on this record under the guise 
that that is a way to avoid disdosing the 
supposed confidential source. 

HO] MS. ZIEVE: I did not ask him to per¬ 
jure himself. 

U 21 He can answer fully, excluding — 
now, you've covered Mr. Collucci, and 
we are going to exclude him and Cliff's 
source, if that source would be part of a 
responsive answer. 

ini Any other people, he can answer. It 
is obviously not perjury, since you know 
that he is excluding those two people 
from your question. 

I 2 i] MR. WACHTELL: I have not ex¬ 
cluded it from my question, so if the 
witness answers my question no, then 
the witness is committing perjury. 

[25] If you are going to direct the 
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ill witness not to answer the question, 
then direct the witness not to answer my 
question. 

151 1 am not accepting your amendation 
of my question. 

15 ] MS. ZIEVE: That’s my instruction. 

[7] MR. WACHTELL: Well, if you are 
directing the witness not to answer the 
question, then he doesn't answer the 
question. 

no] But if he's answering the question, 
he’s answering my question and not 
yours._ 


U 31 MS. ZIEVE: I am instructing the wit¬ 
ness not to revea l any attorney-client 
communications in answering the ques¬ 
tion. 

[ 16 ] MR. WACHTELL: I am making clear 
for the record that your instruction not 
to reveal an attorney-diem privilege, or 
what you claim is an attorney-client 
privilege, does not give the witness 
license to commit perjury. 

[ 2 i] If he answers my question, I need a 
truthful answer. 

123 ) If he isn’t prepared to give a truthful 
answer, then you direct him not to 

answer the question. _ 
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in MS. ZIEVE: I don't understand what 
you are saying. But he has my instruc¬ 
tion. 

Hi MR. WACHTELL: I think what I am 
saying is very dear. My question stands. 
16 } If I get an answer, h is an answer to 
my question. Nothing is being exduded 
from my question. 

19] If you are uot prepared to accept my 
question on those terms, then direct him 
not to answer it. 

112 ] MS.ZIEVE: Cliff, don’t answer the., 
question based on attorney-client 
privilege. 

115] BY MR. WACHTELL: 

U 6 ] Q: Now, you say in your conversa¬ 
tion with Mr. Collucci — by the way, did 
you only have one conversation with Mr. 
Collucci? 

120 ] A: In my recollection, yes, sir. 

[ 2 i] Q: You say that he referred you to a 
chemist — was that what you said in a 
prior answer? 

[24] A: No, sir, I did not. 

[25] Q: Okay. Let me ask the question 


[ 2 ] Did he refer you to anybody else who 
might be in a position to know whether 
or not nicotine was being added in the 
course of the manufacturing process? 

16 ] A: No, sir. 

m Q: Did you ask him whether he was 
in a position to refer you to anybody else 
on that subject? 
lioi A: Yes, sir. 

mi Q: And he told you he could not; is 
that correct? 

[ 13 ] A: Yes, sir. 

lug Q: Could not or would not? 

us] A: He did not know who to refer me 
to, sir, according to what he told me. 

Ii7] Q: So basically,according to what he 
told you, he could not refer you to 
anybody who would have any 
knowledge or information on the sub- 
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ject of nicotine being added; is that cor¬ 
rect? 

122 ] A: Yes, sir. He did not know the right 
individuals to refer me to. 

[ 24 ] Q: You said ‘right individuals.' I'm 
asking you, did he know any _ 
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111 individuals who would be in a posi¬ 
tion to tell you whether nicotine was 
being added — or that nicotine was 
being added? 

Hi A: He did not know who to refer me 
to, sir, yes. 

[6] Q: What did he say? I would like to 
get your best recollection of his words. 
[9] A: I don’t remember the specific 
words, sir. 

ini Q: I think you indicated you told him 
that you were interested in knowing 
whether nicotine was being added 
during the course of the manufacturing 
process; is that correct? 

Ii5) A: It went beyond that, sir. But yes, 
it's correct, as far as that goes. 

[17] Q: He told you he wasn't in a posi¬ 
tion to give you facts on that; is that 
correct? 

[ 20 ] A: Yes, sir. 

I 2 i] Q: Did you then say to him, in words 
or substance, "Well, do you know 
anybody else who is’? 

[24] A: Yes, sir. 

[25] Q: And he said no; is that correct? 
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ID A: Yes, Sir. 

[ 2 ] Q: Did you report that conversation 
back to the people at Day One? 

14 ] MS. ZIEVE: Objection. Asked and 
answered more than once. 

16 ] THE WITNESS: Yes, I do stand by my 
previous answer, sir. 

15] BY MR. WACHTELL: 

19] Q: I think it's a different question,and 
I would like an answer, please. 

(ill A: I stand by my previous answer. 
[ 12 ] Q: Can I get an answer to my ques¬ 
tion, please? 

[i4] This question has not been asked 
before. 

[ 16 ] A: Can you restate it? 

(Record read.) 

120 ] THE WITNESS: As I said, sir, I did not 
report to Day One my conversation with 
Dr. Collucci, in my recollection. 

[23] BY MR. WACHTELL: 

[24] Q: Well, you did discuss the subject 
of Mr, Collucci with the people at Day 
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in One; is that correct? 

(21 A: The subject, sir? Could you clarify 
what you mean by the ‘subject’ of Dr. 
Collucci? _ 
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15] Q: You discussed Dr. Collucd with 
the people at Day One; is that correct? 
R] A: Yes, sir, 1 did. 

is; Q: Was that discussion before or after 
this telephone conversation that you 
had with him? 
mi A: I don't recall, sir. 

Ii 2 ] Q: One way or the other? 

US) A: That is true, yes, sir, one way or 
the other. 

us) Q: Well, did you tell the people at 
Day One that you were going to try to 
see if Dr. Collucci could get you any 
information or get you into the plant? 

119] A: Not that 1 recall, sir. 

[ 20 ] 0: Let me refer you to Exhibit 111,a 
document we were talking about yester¬ 
day; document production page LK 
3600037 . 

[ 23 ] ‘Ask Tony Collucci bow to get in.* 

[25] Does that refresh your _ 
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ID recollection — 

[21 A: No, sir. 

131 Q: — of having a conversation on 
that subject with the people at Day One? 

15) MS. ZIEVE: I am going to — 

16 ) MR. WACHTELL: I am going to cau¬ 
tion you, Counsel, that anything that can 
be construed as leading or suggesting an 
answer to this witness will be taken very 
seriously. 

HO] MS. ZIEVE: I don’t appreciate your 
instructing me on how to best advise my 
client. 

1131 Ask your questions. I will make my 
objections if I have any. 

U5] MR. WACHTELL: There is no proper 
objection to this question by any realm 
of any lawyer’s imagination, 
us] MS. ZIEVE: 1 haven’t stated one. 

120 ] MR. WACHTELL: Then it is not an 
objection and you should not be open¬ 
ing your mouth. 

123) MS. ZIEVE: As a matter of fact, when 
you began your speech, I was about to 
say go on. So why don’t you do that. 
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ID MR. WACHTELL: Now that you’ve 
signaled your witness that he should be 
essentially alert for this question, we can 
go on. 

IS] MR. WITTEN: This is really offensive, 
n MR. WACHTELL: Roger, you may find 
it offensive. 

19] MR. WITTEN: Now you are interrupt¬ 
ing me. You are really out of control this 
morning. 

Ii 2 ) Can’t we just lower the temperature 
here? Ask questions and stop berating 
everybody in the room, 
lis] MR. WACHTELL: Roger, you may 
find it offensive. I find it very offensive 
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that every rime 1 get to a subject matter 
which counsel deems sensitive, the 
words start coming out of counsel’s 
mouth on the other side of the table 
with the clear intention of signaling to 
the witness ‘watch out.* 

122 ] That is improper. You may find the 
fact that I am putting it on the record 
offensive, but I find it offensive that it is 

going on. _ 
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m MS. ZIEVE: Since you interrupted me 
before I even spoke, how do you know 
what I was going to say? 

Mi Please continue. Let's cut the 
speeches and let's get to the deposition. 
(6) That's why you are here, isn't it? Or is 
it? 

is] MR. WACHTELL: Counsel your 
platitudes and your strictures to me to 
get on with the deposition will not erase 
the fact that you are behaving improper¬ 
ly- 

112 ) You started to talk. The simple ques¬ 
tion was: ‘Does this serve to refresh your 
recollection?" 

ns] No lawyer could think there is any¬ 
thing that they could properly say in the 
face of a question, ‘Does this serve to 
refresh your recollection,* so the only 
reason you were opening your mouth 
was to signal the witness, quote, ‘watch 
out." 

[ 2 D MS. ZIEVE: Not only do I disagree 
with what you said about proper objec¬ 
tions, but if you didn’t consistently inter¬ 
rupt everybody in the room, including 
me,Mr.Witten,and the witness, then you 

might _ 
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in know what it was I was going to say. 
[ 2 ] You may not want to take my advice, 
but 1 suggest you move on. 

14] MR. WACHTELL: Would you answer 
my question, please? 

[6] THE WITNESS: Sir, 1 have no idea 
what this document is. and it docs not 
refresh any recollection of mine. 

[91 BY MR. WACHTELL: 

no) Q: In your conversation with Mr. 
Collucci, did you make any reference, 
direct, indirect, of any nature, with 
respect to the former RJR manager that 
you have referred to as being your 
client? 

ns] A: No. sir. 

H6] Q: You did not, in words or sub¬ 
stance, say to him that you had had 
communications with some other 
former RJR employee; is that correct? 
120 ] A: It is correct, sir. Not even remote¬ 
ly, sir. 

122 ] Q: Did Mr. Collucci, in that conversa¬ 
tion, mention the names of any RJR 
people, present or former? _ 


[ 2 s] A: Not that I recall, sir. 
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m Q: Did Mr. Collucci give you the 
name of any potential person to be 
talked to in the tobacco industry at any 
company other than RJR? 

15 ] A: Sir, I don't believe Tony Collucci 
named anybody to me in any sense, 
m Q: You testified yesterday that a point 
in time ram? subsequent to the com¬ 
mencement of this litigation where this 
person who you say was your client 
ceased to be your client. 

112 ] MR. VLADECK: Page reference, 

please? 

( 14 ) MR. WACHTELL: 124 and pages 
prior to that of the instant transcript. 

Ii6) BY MR. WACHTELL: 

[17] Q: Have you spoken to this person 
since that date? 

[ 19 ] A: Since the date of February 28th, 
sir? 

pi) Q: No, since the date the person 
ceased to be your client. 

[ 23 ] A: No, I have not, sir. 

124] Q: Have you spoken to any of the 
people at ABC subsequent to February 

28th, 1994 _ 
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in with respect to that RJR former 
manager, or the person described as an 
RJR former manager? 

13 ] A: Not that I recall, sir, no. 

14) Q: Subsequent to February 28,1994 
and the time that you came to the part¬ 
ing of the ways with this person 
described as a former RJR manager, did 
you — let me modify that. 

is] Did this person make any com¬ 
munication to you and ask you to relay 
it to the people at ABC? 

[in MS.ZIEVE: Object to the form. 

[121 THE WITNESS: Sir, we did not have 
a fight, if you meant that by “parting of 
the ways," which is what I understand 
that usually to mean. 

Ii6) We did not have a disagreement. Do 
you mean our parting, sir? 

[is] BY MR. WACHTELL: 


H9) Q: I did not suggest you had a fight. 

( 2 i) A: *Parting of the ways,’ sir, often 
means that, sir. 

1231 Q: Could you answer my question, 
please? 

[25] A: Could you repeat the question, 
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ID please? 

[ 2 ] Q: After February 28th, 1994 and the 
time when you have said that this per¬ 
son ceased to be your client, did this 
person make any communication to you 
and ask you to pass it on to the people 
at ABC? 
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17 ] A: No, sir. 

IB) Q: Just to be sure we are all on the 
same wavelength: 

no] Did this person voice to you any 
complaint or unhappiness with the 
people at ABC and ask you to convey it 
to the people at ABC? 

U 3 ] MR. WITTEN: Time frame of the 
question, please? 

US] MR. WACHTELL: Same time frame. 
U6] MR. WITTEN: Thank you. 

Ii7] MS. ZIEVE: You can answer. 

Ii«) THE WITNESS: No, sir. 
us) BY MR. WACHTELL: 

120 ] Q: Did this person voice to you any 
request and ask you to convey it to the 
people at ABC? 

1231 MR. WITTEN: Same time frame? 

124] MR. WACHTELL: Same time fiame. 

[251 THE WITNESS: Sir, to speak _ 

Pago 367 

in comprehensively: This person con¬ 
veyed nothing to me to convey in turn 
to ABC, sir. 

13) BY MR. WACHTELL: 

[4] Q: Did you have communications 
with this person during that period of 
time? 

l«l MS. ZIEVE: Which period of time? 

[si February 28th? 

191 MR. WITTEN: Honestly, the problem 
is you said February 28th, and then you 
also add in the question the time that the 
lawyer-client relationship ceased, and 
that’s two dates. It’s confusing, 
ini MR. WACHTELL: A period usually 
has a start and an end, and 1 cannot 
conceive how you could find it confus¬ 
ing. 

I i7i Can I have an answer to my question? 
U 91 MR. VLADECK: That’s not the way 
you framed it. 

I 2 ii MR. WITTEN: That’s not the way you 
framed it. 

1231 BY MR. WACHTELL: 

124) Q: I will stand on my question. 
Please answer it. _ 
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in A: Could you clarify the time frame, 
sir? 

131Q: The time frame is the same time 
frame as the prior questions: From 
February 28th until the time that you 
came to a parting of the ways, 
m A: And the question was, sir? 

18 ) Q: Did you have any communications 
with this person during that period of 
time? 

no) A: Yes, I did, sir. 

ini Q: Was there any communication 
about the Day One program? 


U 3 ] MS. ZIEVE: Objection. Attorney- 
client communication and instruct him 
not to answer. 

(Instruction Not to Answer.) 

[i9] MR. WACHTELL: This witness tes¬ 
tified at page 153 and 154 of the instant 
transcript that: 

122 ) *ln the course of our dealings with 
one another, we eventually became 
journalist and source, and the com¬ 
munications throughout, generally 
speaking, the last couple _ 
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HI of years, have been in that capacity.* 
[ 2 i I would like an answer to my ques¬ 
tion. 

[4] MS. ZIEVE: Well, if it's a communica¬ 
tion in the context of source and jour 
nalist, you answer. 

[ 7 ] If it’s a communication in the course 
of providing legal representation, you 
should not answer. 

HO] THE WITNESS: I'm sorry, sir. It was 
not separate from the lawyer-client 
relationship, sir, so I am unable to answer 
that in order to protea my dienes 
privilege. 

[151 MR. WACHTELL: This witness's tes- ' 
timony now is totally at variance with 
his testimony yesterday at pages 153 and 
pages 154 of the instant transcript 
where he said, *We did not end the 
relationship. The work itself has been as 
journalist and source.* 

I 2 i] It is clear from his testimony that in 
the years in question, which he 
described as, quote, ‘the last couple of 
years,* that he was not furnishing legal 
advice; that the relationship was that of 

Page 370 

in journalist and source, and these ob¬ 
jections are totally unfounded by the 
witness's own testimony. 

14] MS. ZIEVE: The very next question 
you asked was if he was representing 
this person as a lawyer subsequent to 
July of 1992 and he said yes. 

18 ) The premise to your own question 
that we are talking about is prior to the 
time the attorney-client relationship 
ceased. 

HD MR. WACHTELL: I understand that 
the witness testified that the attorney- 
client relationship continued. 

[i4] The witness also testified that the 
communications they were having were 
as journalist and source, 
ini The fact that the person was his 
lawyer docs not mean that the com¬ 
munications were in the capacity as a 
lawyer, and his testimony is ercplicit to 
the contrary. 

I 2 i) Now, I’m sure that you will clue him 
sufficiently so he will now try to modify 
his testimony in order to be able to 
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assert an ongoing claim of privilege. But 
the record here is very clear. 
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Ill I would like an answer to my ques¬ 
tion. 

13] MS. ZIEVE: In addition — 

HI MR. WACHTELL: You arc interrupt¬ 
ing me again, as you accused me of 
doing to you. 

m MR. WTTTEN: You are both right. 

(si MR. WACHTELL: And you are inter¬ 
rupting also. 

HO) BY MR. WACHTELL: 
mi Q: Can I have an answer to my ques¬ 
tion? 

U 31 MS. ZIEVE: If you continue to page 
155 of the instant transcript, it also 
makes clear that he was both repre¬ 
senting her as a lawyer and having a 
journalist-source relationship during 
that time. 

[ 18 ] MR. WACHTELL: I have so sated. He 
has testified that the attorney-client 
relationship did not end; on the other 
hand, he has testified that the com¬ 
munications were in the capacity as 
journalist and source. 

124) People can wear two hats, and the 
law is clear that when the hat that is 
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ID being worn is as a nonlawyer,and that 
is what it is, that the communications are 
not privileged. 

(4) MS. ZIEVE: That’s why my instruc¬ 
tion represented those two hats. 

16 ] MR. WACHTELL: Let me be clear. I 
intend to ask this witness in great derail 
as to all co mmuni cations that he had 
with respect to the development of the 
Day One program, and after the Day One 
program, to find out the facts of what 
this former KJR manager said or did not 
say, according to this witness's 
knowledge, with respect to the facts at 
issue in this litigation. 

ns] Now, I understand your position to 
be, although I don't think it is well- 
founded, that you will not la him 
answer questions which you think tend 
to identify the confidential source. 

[ 20 ] Are you now telling me that you are 
not going to la this witness testify to the 
substance of any of the communications 
that were had on the thcoiy that there 
was an attorney-client relationship? 

125 ] MS. ZIEVE: Our position, which 
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ID I think is clear on the record, is simply 
that he is not going to answer questions, 
the answer to which would violate his 
attorney-client privilege. 

15 ] MR. WACHTELL: I don’t want to 
waste hours and hours on this record if 
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can 


wc are going to be blocked at every 
turn. 

is) I intend to question this witness, for 
example: 

no] “Did this person ever tell you that 
this person had any actual knowledge of 
nicotine being added to tobacco?’ 

U 3 i ‘Did this person tell you that in the 
presence of the ABC people?’ ’Did this 
person tell you this outside of the 
presence of the ABC people?’ 
ti7] Now, are you going to tell me that 
you are going to direct the witness not 
to answer questions of this nature be¬ 
cause this witness says there was an 
attorney-client relationship, or are you 
going to permit the witness to answer 
questions? 

123) Very simple. Just tell me your posi¬ 
tion so we can move on. 

[ 25 ] MS. ZIEVE: I just stated it. I _ 
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ID can restate it if you would like. 

[ 2 ) MR. WACHTELL: Would you restate 
it, please? 

14] Are you going to let the witness 
answer questions of this nature? 

[6] MS. ZIEVE: If you are going to ask me 
a question, give me a chance to answer. 
IB] Some of the questions that you used 
as examples, for instance, would have 
implicated an attorney-client com¬ 
munication; some would not have. 

[ 12 ] You can ask questions as long as — 
you can ask any question you want, and 
he will answer any question that will not 
require him to violate the attorney- 
client privilege, which he simply — it’s 
not up to him; it’s up to someone else. 
tiB] MR. WACHTELL: Counsel, I think 
the question that precipitated this collo¬ 
quy was whether he had any com¬ 
munication after the program with ref¬ 
erence to the program. You directed him 
not to answer. 

[ 23 ] Is it your position — 

[24] MS. ZIEVE: I did not direct him not 

to answer. __ 
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m MR. WACHTELL: Fine. Then answer, 
please. 

131 MS. ZIEVE: I directed him not to 
answer if it invaded attorney-client 
privilege. 

[6] MR. WACHTELL: Let's go forward 
and see if this is going to be an exercise 
in futility or not. 

19) BY MR. WACHTELL: 

lio] Q: Subsequent to February 28th, did 
you have any communication with this 
RJR former manager about the sub¬ 
stance of the program that had aired? 
Ii4] MS. ZIEVE: Same objection and 
same instruction. 


[ 16 ] THE WITNESS: Without waiving the 
privileges, sir, lj|tell you that we com¬ 
municated after the airing of the pro¬ 
gram on February 28th, and the nature 
of the communications from that date to 
the end of the lawyer-client relationship 
were, in my recollection, exclusively 
within the ambit and related to the 
lawyer-client relationship. 

[24] The program was at an end. 

[25] BY MR. WACHTELL: 
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in Q: Did the person tell you that the 
person liked the program; disliked the 
program? Was there any comment about 
the substance of the program? 

[ 5 ] MS. ZIEVE: Same objection and in¬ 
struction. 

m THE WITNESS: 1 can say generally, sir, 
that I’m not even aware whether my 
chent saw the program. 

HO] BY MR. WACHTELL: 

[it] Q: Did you ask? 

( 12 ) A: No, sir. 

[ 131 Q: You never asked your "client,* 
‘Did you see the program"? 

H5] Is that your testimony? 

[i6] MS. ZIEVE: Same objection and 

same instruction. 

us] BY MR. WACHTELL: 

[19] Q: Is that your testimony? 

[ 20 ] A: I am unable to respond to that 
question because of the lawyer-client 
relationship. 

(Instruction Not to Answer.) 
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til MR. WACHTELL: You mean a ques¬ 
tion whether he asked his client 
whether the client saw the program, you 
are claiming attorney-client privilege? 

[5] Is that your instruction? I would just 
like a clear record here, 
rn MS. ZIEVE: I didn’t instruct him not 
to answer, unless it would implicate the 
attorney-client privilege. 

HO] MR. WACHTELL: Every time you say 
that, the witness picks up on your signal 
and tells me he is unable to answer. 

U 31 MS. ZIEVE: If you keep up on this, 
we are going to adjourn this and recon¬ 
vene in front of a magistrate. 

116 ] MR. WACHTELL: Counsel, that 
would probably be very welcome, be¬ 
cause this record is clear what goes on 
here. 

119] 1 will state it again. You say, ‘Of 
course, keep in mind attorney-client 
privilege, ’ and the witness dutifully says, 
*1 cannot answer the question.' 

123] MR. WITTEN: Let’s go, then. 

124] MR. WACHTELL: I’m going to try 

again, and if you are not intending to 
signal___ 


Paga 376 

m the witness, just don't say it. 

[ 2 ] MS. ZIEVE: Well I also might want to 
say it because it is a valid objection. 

HI BY MR. WACHTELL: 

15 ] 0: Mr. Douglas, I am getting very 
weary, but I will try to hold my patience 
and see if we can make forward 
progress. But I am beginning to have 
very great doubt. 

[ 9 ] Did you ask this RJR former manager 
whether he or she had seen the pro¬ 
gram? 

ml A: Not that I recall, sir, as I said. 

[ 131 Q: ‘Not that I recall, sir,’ as you 
never said. 

115] Now, you testified yesterday that you 
were not invited to the taped interview 
conducted of this person by Day One. 
its] Was there any discussion on the sub¬ 
ject? 

[ 20 ] MS. ZIEVE: Discussion with Cliff? 

[ 22 ] MR. WACHTELL: With anyone. 

[231 THE WITNESS: If I understand your 
question correctly, prior to that inter¬ 
view, I did discuss the upcoming inter¬ 
view_ 
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in with my colleagues at Day One, yes, 
sir. 

[2] BY MR. WACHTELL: 

131 Q: Was there a discussion as to 
whether you should attend? 

[5] A: I do not recall, sir. I never intended 
to attend. 

m Q: You were perfectly content to 
have your client subjected to a taped 
interview by Day One out of your 
presence; is that your testimony? 
nil MS. ZIEVE: Object to the form. 

1121 THE WITNESS: My testimony, sir, is 
that I have absolute one hundred per¬ 
cent faith in the ability of Walt Bog- 
danich and his staff to do the best job 
that anyone can do on this, yes, sir. 

[17] BY MR. WACHTELL: 

us] O: Did you attend any interview be¬ 
tween this RJR former manager and any 
of the people at Day One? 

121 ] A: No, sir. 

[ 22 ] Q: Were you aware that any inter 
view of this person by the people at Day 
One had occurred prior to the taped 
interview? 

[25] A: An interview, sir? I’m not 
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in sure. 

[ 2 ] Could you define the nature of ‘inter¬ 
view"? 

|4] Q: No. 

15) A: Then I’m not certain, sir. 
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16 ] Q: Would you tell me what your prob¬ 
lem is with the word 'interview'? 
m A: Yes, sir. It can have different mean¬ 
ings. 

tio] Q: Take it in the broadest m ea n i n g 
and answer my question, please. 

[ 12 ] A: If it encompasses discussions, sir, 
yes, I believe that Day One had discus¬ 
sions — a discussion or discussions with 
my client prior to the taped interview, 
sir. 

116 ] Q: What is your information on that 
subject? 

[is] A: Only that it occurred, sir. 

U 9 ] Q: Do you know whether it was face 
to face? 

I 2 i] A: I do not know, sir. 

[ 22 ] Q: Do you know the duration of it? 
(231 A: No, sir. 

[24] Q: Do you know who participated 

from Day One? _ 
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ID A: With certainty, sir, I only know that 
Walt Bogdanich participated. 

13 ) Q: Do you know what was asked or 
what answers were given? 

15 ) A: No, sir. I could only surmise. 

[6] Q: Did you ever seek to find out any 
of these facts? 

is] A: We discussed the nature of the 
subject matter. 

no] Of course, that was consistent 
throughout all of these months. 

[i 2 ] Nothing stands out per se, based on 
these discussions that we are discussing, 
at this moment. 

ns] MR. WITTEN: Can I ask the witness 
who he was referring to when he said 
*we"? 

US] THE WITNESS: Pardon me? 

[19] MR. WACHTELL: 1 am going to pur¬ 
sue that. 

[ 2 i] MR. VLADECK: Can we take a break 
in a couple minutes? 

123 ] MR. WACHTELL: In a couple 
minutes. I want to complete the line of 

thought here. _ 
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111 BY MR. WACHTELL: 

12 ) Q: My question is, you’ve talked 
about the feet that you really do not 
know, I think, the duration or what was 
asked or the other basic fects of what 
interview or interviews took place be¬ 
tween the RJR former manager and the 
people at Day One prior to the aped 
interview. 

19] My question of you is: Did you ever 
ask? 

[in Did you ever seek to find out? 

112 ] A: Not that I recall, sir. Frankly, it was 
obvious. 


[ 16 ] Q: What was obvious? 

US] A: What the subject matter was, sir. 

[17] Q: Did you seek to find out how the 
interviews bad gone? Interview or inter¬ 
views? 

119] A: I recall being told that they were 
reasonably helpful. 

[ 21 ] Q: Were you told anything that this 
person had told them during the course 
of any such interview? 

[ 26 ] A: I don't recall specifics, no, sir. 
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[i] Q: Do you recall this person having 
reported to you anything that this per¬ 
son had told them during the course of 
such interview? 

[6] A: I do not recall anything having 
been conveyed that I wasn’t aware of 
earlier. 

16 ] In other words, nothing was brought 
to my attention that I recall now that was 
of any special interest, sir. 

[ 9 ] Q: You are not answering my ques¬ 
tion. 

nil A: The answer is no, sir. 

Ii 2 ) Q: The answer to the question — I 
want to be clear. 

Ii6] Nothing was conveyed to you about 
questions that were asked or answers 
that were given during the course of any 
such interview prior to the aped inter¬ 
view? 

us] Is that your testimony? 

119) A: My testimony is that to protea my 
client, that this was handled very care¬ 
fully and discreetly. 

122 ] No, sir, I was not aware of those kinds 
of specifics, that kind of information. 

[23] Q: Are you saying that what your 
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til client was telling the people at ABC 
was supposed to be a secret from you? 
[3] A: No, sir, not necessarily. 

16 ) Q: Thank you. Now can I have the 
answer to my question? And I want to be 
sure we have a clear record: 
m Is it your testimony that you do not 
have a scintilla of knowledge or informa¬ 
tion, as you sit here now, as to anything 
that this RJR former manager told the 
people at ABC in any interview or inter¬ 
views prior to the aped interview? 

U3i A: Yes, sir, that is correct, in my recol¬ 
lection. 

ns] Q: Did you ever ask? 

Ii6] A: No, sir. I mainained the discreet¬ 
ness of this whole relationship. 

[ 18 ] MR. WACHTELL: This is a good 
place for a break. 

120 ] MR.WrTTEN: Can we clarify the 
‘we’ answer before we break first? 

122 ] MR. WACHTELL: Yes. 


[23i BY MR. WACHTELL: 

( 26 ) Q: You said in a prior answer, quote, 
*Wc discussed the nature of the subjea 
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111 matter,” or something to that effect. 

[ 2 ] Who was *we' in that answer? 

13 ) A: I was referring to myself and Walt 
Bogdanich and the ABC staff, sir. 
is) MR. WITTEN: Thank you. 

[6] VIDEO OPERATOR: Going off the 
videoape record. The time now is 
10:35. 

(Off the record.) 

ml VIDEO OPERATOR: Going back on 
the videoupe record. The time now is 
10:46 approximately. 

116 ] Please continue. 

[16] BY MR. WACHTELL: 

117] Q: Mr. Douglas, I’m going to refer at 
times to this former RJR manager as 
Deep Cough, because that was the pseu¬ 
donym that ABC used to refer to this 
person. 

[ 2 i] Were you aware of that? 

122 ] A: I have heard that before. 1 didn’t 
know that was used internally, sir. 

[ 26 ] Q: Were you aware of it prior to the 

program? _ 
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Hi A: Yes, sir. 

[ 2 ] O: How did you become aware of it? 

[3] A: I don’t recall, sir. 

[6] Q: To your knowledge or informa¬ 
tion, did Deep Cough provide ABC with 
any document or documents? 
m A: Not that I’m aware of, sir. 

[8] O: Did Deep Cough provide you with 
any document or documents other than 
those scheduled on the privilege log, 
which is Exhibit 108? 

[ 12 ] A: No, sir. 

[131Q: Did you ever have any conversa¬ 
tion with anybody at the Day One pro¬ 
gram about die potentiality or actuality 
of Deep Cough furnishing them with 
any document or documents? 

[is] A: I believe so, sir. 

[ 19 ] Q: Tell me what the conversation 
was. 

[ 2 i] A: I believe we discussed the fea 
that we agreed, “we’ being ABC’s in¬ 
dividuals and myself, that it would be 
helpful if any documents bearing on 
these issues were made available. 
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ID Q: And? 

12 } A: And what, sir? 

[3] Q: Was that the toality on the subjea 
of the discussion of the potentiality of 
any document or documents being 
forthcoming from Deep Cough? _ 
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m A: Yes, sir. As I said earlier, I'm not 
aware that any documents were 
forthcoming, sir. 

tioi Q: My question of you is, I Ye asked 
you was there any question as to the 
potentiality or actuality of any docu¬ 
ment forthcoming, and you testified that 
you and the people at Day One agreed 
it would be helpful if any such docu¬ 
ments were made available, 
lie] I'm asking you: Is that the totality of 
any conversation that you ever had with 
anybody at Day One on the subject? 

[ 20 ] A: Yes, sir. We may have discussed it 
more than once, but that is, in essence, 
exactly what we discussed, yes, sir. 

[24] Q: Was anything done to attempt to 
ascertain first whether Deep Cough had 
any such 
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i i i documents in her possession? 

[ 2 ] MR. WITTEN: Same stipulation as 
yesterday. 

Hi MR. VLADECK: Same stipulation, 
is] MS. ZIEVE: Done by whom? 

16 ] MR. WACHTELL: By anybody. 

m THE WITNESS: I can t speak for the 
ABC staff per se, sir. 

19] For my own part, I asked and did not 
obtain anything beyond what you see 
listed in the privilege log. sir. 

[12] BY MR. WACHTELL: 

US] Q: Is it your understanding that that 
was the totality of what Deep Cough 
had possession of or simply the totality 
of what Deep Cough was prepared to 
give to you? 

Ii7] MS. ZIEVE: Objection.Assumesfacts 
not in evidence. 

[19] THE WITNESS: I’m not certain, sir. 

[21] BY MR. WACHTELL: 

122 ] Q: Could be one;could be the other? 
[24] Is that correct? 

125) A: Yes, sir. 
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ID Q: So you are saying that, as you sit 
here now, you do not know whether 
Deep Cough had documents relating to 
the manufacturing process which were 
not given to you in response to your 
request: is that correct? 

[7] A: Yes, sir. I do not know. 

IB] Q: Do you know whether the people 
at Day One requested documents of 
Deep Cough having to do with the 
manufacturing process? 

HD A: I believe they made such re¬ 
quests, yes, sir. 

U3] Q: What is the basis for your belief? 
Iis] A: My discussions with Day One, sir.' 
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U7] Q: What do you understand or what 
were you told happened in response to 
such requests? 

[x>] A: I believe that they received no 
documents, sir. 

[ 22 ] Q: Did they indicate to you that this 
was a function of Deep Cough not 
having such documents or of Deep 
Cough not being willing to give to them 
documents that Deep 
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ID Cough did have? 

[ 2 ] A: The answer with respect to ABC is 
the same as the answer with respect to 
myself, sir. I don't know. 

15) Q: One way or the other? 

16 ] A: That is right. Correct. 

m Q: Did you ever seek to find out? 

[si A: Yes, sir, and I could not. 

19] 0: So you are saying it is possible, as 
you sit here now, that Deep Cough had 
possession of documents bearing upon 
the manufacturing process of cigarettes, 
that the people at Day One asked for 
such documents, and you understood 
they did so ask, and that they did not 
obtain them; is that correct? 

[ 16 ] A: I understand, sir, that there may 
have been such documents, which I was 
not able to confirm, and I do not know 
that they obtained anything. 

120 ] Q: What is the basis for your under¬ 
standing that there may have been such 
documents in Deep Cough’s posses¬ 
sion? 

[231 A: My understanding is based on 
some ambiguous communications 
which never succeeded in isolating the 
answer to that 
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ID question, sir. 

[ 2 ] Q: Ambiguous communications with 
whom? 

[4] A: As you put it.sir.with Deep Cough, 
sir. 

16 ) Q: As ABC put it, Deep Cough.Thank 
you. So it is your present undemanding 
that such documents may have existed 
in Deep Cough’s possession; that ABC 
asked for them and did not get them 7 

[ 12 ] Is that correct? 

[ 13 ] MS. ZIEVE: Asked and answered. 

[14] THE WITNESS: To the best of my 
knowledge, yes, sir. 

[16] BY MR. WACHTELL: 

Ii7] Q; Was there ever a discussion with 
the people at ABC about the existence 
of any confidentiality agreement be¬ 
tween Deep Cough and RJR and the 
consequence or impact thereof? 

I 2 il MS. ZIEVE: Object to the form. 


[ 22 ] THE WITNESS: I can only conjec¬ 
ture about conversations that ABC had 
with the confidential source, sir. 

[ 2 SI For my own part, I do not recall 

392 

[i] having a discussion on that issue with ■ 
ABC, sir. I 

D] BY MR. WACHTELL: 1 

K] Q: Were you aware of the existence 
of a confidentiality agreement between | 

Deep Cough and RJR? | 

[ 7 ] MS. ZIEVE: Objection. Attorney- 
client privileged communications. In¬ 
struct him not to answer. 

(Instruction Not to Answer.) 

[ 13 ] BY MR. WACHTELL: 

Ii4] Q: Did you discuss with ABC the ex¬ 
istence of such a confidentiality agree¬ 
ment? 

[i6] A: Sir, I believe I answered that I do 
not recall such a discussion, sir. 

(is) Q: Were you ever furnished a copy 
of such a confidentiality agreement? 

[ 20 ] MS. ZIEVE: Objection. Attorney- 
client. Instruct him not to answer. 

(Instruction Not to Answer.) 

[231-BV MR. WACHTELL: _ 
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111 Q: Do you have a copy, in your pos¬ 
session, custody or control, of such an 
agreement? 

[4] MS. ZIEVE: Same objection. 

(Instruction Not to Answer.) 
is] MR. WACHTELL: I think the law is 
fairly clear that documents do not get 
insulated from production or acquire a 
privilege because they are banded by a 
client to an attorney. 

[ 13 ] MS. ZIEVE: It’s true if you make a 
request of a client, they can insulate 
themselves by banding the documents 
to their attorney. 

Ii7] MR. WACHTELL: I’m now asking 
whether Mr. Douglas has in his posses¬ 
sion, custody, or control a copy of any 
such confidentiality agreement. 

I2i] MR. VLADECK: Same objection, 
same instruction. 

123] MR. WACHTELL: It has been sub¬ 
poenaed. It is not listed on a privilege 

log- _ 
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in I would like to know whether it exists 
in his possession. | 

(3) If he is withholding that or any other j 
document on an undisclosed claim of 
privilege, I’m certainly entitled to find 
out. 

[6] MS. ZIEVE: You can answer as to 
whether or not you have a confiden¬ 
tiality agreement in your possession. 

[9] THE WITNESS: Without waiving the 
privilege, sir, I do not have anything in 
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my possession that has not either been 
produced or indicated on the privilege 
log, sir. 

U3) BY MR. WACHTELL: 

lMj Q: Is there any document furnished 
to you by Deep Cough which is not 
listed on the privilege log and is located 
at any of your former offices? 
us] A: As I've just sated, sir, no, sir. 

Iso] Q: Well, your answer leaves a hiatus, 
because you told me yesterday that you 
did not necessarily consider yourself to 
be in possession, custody or control of 
documents at your former offices. 

[ 25 ] So I will ask the question _ 
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ID again, and I would like an unam¬ 
biguous answer. 

[ 2 ] Is there any document that was 
delivered to you by Deep Cough that 
presently exists, to any knowledge or 
information that you have, at one of your 
former offices? 

16 ] A: No, sir. 

n Q: Or did exist at any time in the past, 
any document that is not listed on the 
privilege log? 
no) A: No, sir. 

HD Q: I’m going to refer you to Slade 
Exhibit 1, which is your counsel's letter 
to Dr. Slade's counsel, and to the third 
paragraph on the first page, the para¬ 
graph that starts “First." 

H6] Is it correct that whatever advice or 
communications you had with Dr. Slade 
with respect to the subject matter of 
that paragraph were over prior to your 
first communication with Mr. Bog- 
danich? 

1211 A: Yes, sir. The way I read this para¬ 
graph is it extended from the time 
period 1988 through 1991, and I did not 
speak to Mr.Bogdanich until the follow¬ 
ing year, sir, of 1992. 

Page 396 

ID Q: The next paragraph on this page: 

[ 2 ] “To the extent that Mr. Douglas 
sought Dr. Slade’s expertise in the 
course of representing that individual." 

[5] Do you see that? 

|6] A: Yes, sir. 

m Q: It is a portion of a sentence. Would 
you tell me in what respects or whether 
— whether or in what respects you 
sought Dr. Slade’s expertise in the 
course of representing Deep Cough? 

Ii 2 ] MS. ZIEVE: Objection. Compound. 

[14] Do you want to ask him ‘whether’ 
or “in what respects"? 

Ii6i MR. WACHTELL: “Whether and in 
what respects." I will sand on my ques¬ 
tion. 

lis] MS. ZIEVE: Objection. Compound. 


[»] THE WITNESS: Could you simplify 
the question, please? 

[ 22 ] MR. WACHTELL: Perish the thought 
that once during the course of this 
deposition you should not pick up on a 
signal from your co unsel. _ 
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111 THE WITNESS: I am an attorney. 

12] BY MR. WACHTELL: 

[ 31 Q: Do you not understand my ques¬ 
tion? 

is] A: Would you ask it again? 

[6] Q: Do you not understand my ques¬ 
tion? 

is] A: No, I do not understand your ques¬ 
tion as put, sir. 

tio] Q: Did you seek Dr. Slade’s expertise 
in the course of representing Deep 
Cough? 

[131 A: Yes, sir, 1 did. 

[M] Q: What expertise did you seek from 
Dr. Slade? 

[ 16 ] A: Without waiving the privilege, sir, 
generally I sought expertise from Dr. 
Slade regarding the issues being raised 
by my client with me relating to tobac-. . 
co. 

[ 20 ] Q: Did you seek expertise or infor¬ 
mation from others in connection with 
that represenution? 

[231 A: The answer, sir, is I spoke with 
many, many individuals, a number of 
whom I named here. So the answer in 
that respect 
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ID would be certainly, yes, sir. 

12 ] Q: You felt that you wanted factual 
input in order to inform you so that you 
could properly represent your client? 

15] A: Yes, sir. That seems fair to say. 

m Q: Was that true with respect to your 
inquiry of Dr. Slade? 

19] A: Yes, sir. 

no] Q: When did you make inquiry of Dr. 
Slade for information that you say would 
help you in representing your client? 

[i3] A: Dr. Slade played a special, more 
formal role in this case, sir, and I con¬ 
sulted with him shortly after the initia¬ 
tion of my attorney-client reladonship, 
sir. 

117] Q: Back in 1991? 

us] A: Whenever it began, sir. 

(is) Q: Well, you tell me. 

[ 20 ] A: I don’t believe we’ve specified 
that, and I am concerned about the at¬ 
torney-client privilege, sir, in specifying 
the beginning date. 

[24] Q: I thought you testified to this 
yesterday._ 
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ID A: I’d appreciate it if we could clarify 
that, sir. 

13 ] Q: I don’t know what clarification is 
necessary. 

is] I thought you testified yesterday as to 
when die claimed attorney-client 
relationship began. 

IS] MR. VLADECK: Can we have the 
page reference, please? 

HO) THE WITNESS: I did say, sir, that it 
was during my tenure at Asbill Junkin 
Myers & Buffone. 

[131 BY MR. WACHTELL: 

Ii4i Q: Fine, it was during your tenure. 
Now tell me your best recollection of 
when it was. 

117] A: I cannot, sir. I have been in¬ 
structed by my former client to do 
everything that I am able to do in order 
to protea his identity and his confiden¬ 
tiality, sir. 

[ 22 ] Q: Including using the word "his" if 
it's a lie? 

[24] A: We've discussed this, sir. 
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HI (Instruction Not to Answer.) 

(31 MS. ZIEVE: Objection. 

14] MR. WACHTELL: No, I’m sorry; I have 
not discussed this. I am not countenanc¬ 
ing perjury on this record. 

[7] If the witness is using the word "be," 
I undemand he means "he." If he 
doesn’t want to mean “he," then he 
should use some other word. 

HD MS. ZIEVE: He told you yesterday he 
was using it in a generic sense. Millions 
of Americans have done this for many, 
many years. 

[i 5 i MR. WACHTELL: So you are repre¬ 
senting on the record that when this 
witness uses the word "he," he is not 
necessarily referring to the male sex? 
[i9i MS. ZIEVE: With respea to the con¬ 
fidential source, that is what he testified 
yesterday. 

1221 BY MR. WACHTELL: 

[ 23 ] Q: You are testifying to me that you 
will not give me your best recollection 
of when this claimed attorney-client 
relationship 
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in arose; is that correct? 

12 ) A: It is proteaed, sir, under the attor¬ 
ney-client privilege. 

(Instruction Not to Answer.) 
rn BY MR. WACHTELL: 

[8] Q: When did you communicate with 
Dr. Slade, seeking bis expertise, as you 
say, to help you in your representation? 
mi MS. ZIEVE: Asked and answrcred. 

Ii 2 ] MR. WACHTELL: No, it was not. 
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H 3 ) THE WITNESS: I did answer, sir. I 
stand by my answer, 
tis] MR. WACHTELL: The question has 
not been answered. ». 

[17] BY MR. WACHTELL: 

US) Q: Can I have an answer to my ques¬ 
tion, please? 

( 20 ) A: Yes, sir. Could we refer back to 
the earlier dialogue, sir? 

( 22 ) Q: May 1 please have an answer to 
my question? 

124] This filibuster really has to end. 

Pag« 402 

m A: I will repeat my answer, sir. It 
began shortly after the initiation of the 
attorney-client relationship, sir. 

Hi Q: When? 

i$) A: During my tenure at Asbill Junldn 
Myers & Buffone, sir. 

(7) Q: Can I have your best recollection 
of the date that you first communicated 
with Dr. Slade for this purpose? 
no) A: No, sir. It’s protected under the 
attorney-client privilege, sir. 

(Instruction Not to Answer.) 

[is] BY MR. WACHTELL: 

[i6] Q: You say that you had a special, 
more formal — or that Dr. Slade had a 
special, more formal role than other 
people from whom you sought informa¬ 
tion; is that correct? 

( 20 ] A: Yes, sir, I did say so. 

( 2 ii Q: Was there any agreement be¬ 
tween you and Dr. Slade that evidences 
this special, more formal role? 

124] A: Yes, sir. 

[25] Q: Was it in writing? 


Ill A: No, sir. 
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[ 2 ] Q: Would you tell me who said what 
to whom in forming this agreement that 
you just testified to? 

[5] A: Dr. Slade and I discussed the fret 
that I had a client whose identity was not 
disclosed to Dr.Sladc, but whose general 
background he was made aware of in 
this context, sir. 

no] We discussed the information that I 
was receiving from the client to some 
degree—not all of it—in order for me to 
receive explanation and insight that is 
especially within Dr. Slade’s expertise 
on these issues, sir. 

[ 16 ] Q: You had a prior relationship with 
Dr. Slade; is that correct? 
i is] A: Yes, sir. 


[19] Q: You had worked closely together; 
is that correct? 

I2i] A: Yes, we did, sir. 


[ 22 ] Q: You had joint interests in connec¬ 
tion with tobacco and viewed things 
pretty much by the same lights? 


125) A: That’s fair to say, sir. _ 
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tn Q: What else was said in this conver¬ 
sation that you are recounting to me 
with Dr. Slade? 

14) A: Dr. Slade and I, sir, have spoken 
dozens, perhaps hundreds of times. It 
would be very difficult to specify, 
m But we discussed at some length, sir, 
these issues, sir. 

[9] Q: My question is: What else was said 
in the conversation in which you say 
there was a formal agreement? 
ini A: I've described the nature of that 
conversation, sir. 

(14) We did discuss the formality of it and 
the confidentiality of it and reached an 
agreement whereby he would provide 
his expert information and in¬ 
sight/review to enable me to more effec¬ 
tively represent this individual. 

[19] Q: Tell me what was said on that 
subject. 

[ 2 i] You say you discussed the formality 
of it. 

[ 23 ] Tell me what was said. 

[24] A: We agreed, sir, that it was a formal 

relationship, sir, _ 
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ID Q: Tell me what was said. Tell me 
what you said and what he said. 

[ 3 ] A: I don't recall dialogue, sir. 

14] Q: Give me your best recollection. I 
would rather have your best recollec¬ 
tion of dialogue rather than your con- 
dusory statements. 

[si A: Sir, it would be pure speculation. 
|io] Q: So you arc telling me it would be 
speculation to give me the substance of 
dialogue? 

U 3 ) A: Yes, sir. This is a full two years ago 
or more. 

tie] Q: That's your best answer to the 
question of what he said and what you 
said, in words or substance; is that cor¬ 
rect? 

U9i A: Yes, sir. I've communicated the 
substance of the conversation, I believe, 
sir. 

mi Q: No, I want to know your best 
recollection, if you have any; the best 
recollection of what you said to him on 
the subject and what he said to you on 
discussing the formality of the relation- 

ship. _ 
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in A: Sir, we very explicitly acknow¬ 
ledged that fra that 1 stated, and he 
agreed explicitly. 

Hi Q: Tell me what you stated, to your 
best recollection, and what he said in 
agreeing, to your best recollection. 

Pi A: In my best recollection, sir, I ex 
plained that this was an attorney-client 


arrangement in which be would act, if 
he chose to do so, which he did, as an 
expen to aid me, and to aid my client 
indirectly, in more effectively repre¬ 
senting my client, sir. 

1131 Q: So your testimony is that your 
recollection is you actually made state¬ 
ments of that nature to Dr. Slade in the 
initial conversation you had with him on 
the subject; is that correct? 

[Mi A: To the best of my recollection, 
yes, sir. 

t 20 ] Q: It was in the initial conversation 
that you bad with him on the subject; is 
that correct? 

(23) A: It would have been, sir; I believe 
so. 

[25] Q: What did he say? 
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m A: He agreed to do so, sir. 

[ 2 ] Q: You had certain information from 
Deep Cough, is that correct, when you 
called Dr. Slade? 

15] A: Yes, of course, sir. 

(6) Q: This was information about cer¬ 
tain manufacturing processes at RJR; is 
that correa? 

[9] A: Generally speaking, sir, 1 can say 
that it did relate to tobacco and 
manufa cturing, yes, sir. 

[ 12 ] Q: You wanted to learn from Dr. 
Slade what he knew on those subjects; 
is that correct? 

[15] That was the purpose of your enlist¬ 
ing him? 

[17] A: Yes, sir, in pan. Yes. sir. 

[is] Q: Was there any other pan? 

U9] A: Dr. Slade can also — and also did 
provide insight into the result on 
people’s health of these manufacturing 
processes, sir. 

[ 22 ] Q: Now, in terms of getting Dr. 
Slade’s insight into the result of the 
manufacturing processes, was there any 
need for you to tell him anything having 
to do with the 
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ID identity of Deep Cough? 

[ 2 ] A: No, sir. 

( 3 i Q: In terms of getting Dr. Slade's 
knowledge or information with respea 
to the manufrauring processes, was 
there any need for you to tell him any¬ 
thing having to do with the identity of 
Deep Cough? 

[8] A: No, sir. I believe he didn't want to 
know, as I recall. 

HD Q: Is it your testimony now that you 
did not convey to Dr. Slade any informa¬ 
tion tending to reveal the identity of 
Deep Cough? 

[Hi A: In an absolute sense, no, sir. 
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us] Q: 1 don't understand that answer. 
Will you please answer my question? 
tis) A: No, sir. 

ii 9 ] Q: So you were saying that you did 
not — to be sure we are clear 
I 2 i] You did not convey any information 
to Dr. Slade which would tend to reveal 
the identity of Deep Cough; is that cor¬ 
rect? 

( 2 $) A: Yes, that is correct. 


Page 409 

ID Q; So you therefore have no objec¬ 
tion to Dr. Slade testifying as to anything 
that he knows on that subject; is that 
correct? 

tsi A: Sir, I would have no objection to 
Dr. Slade’s testifying to anything which 
did not in any way put at risk the con¬ 
fidentiality of this source, this client, and 
the information which falls within that 
relationship, sir. 

in] Q: I just want to be clear If you did 
not convey any information to Dr. Slade 
that would tend to identify Deep Cough, 
then any information that Dr. Slade may 
be in a position to testify to on the 
subject did not come from you; is that 
correct? 

ns] MS. ZIEVE: Objection. Calls for 
speculation. 

120 ] THE WITNESS: It would be specula¬ 
tion. sir — and I decided that all on my 
own. 

123 ] BY MR. WACHTELL: 

[24] Q: What was the information that 
Deep Cough told you about any 

manufacturing _ 
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111 process at I(JR? 

12 ] MS. ZIEVE: Objection. Attorney- 
client communication. Instruct the wit¬ 
ness not to answer. 

(Instruction Not to Answer.) 

18 ] MR. WACHTELL: This goes back to 
the discussion we had earlier, where you 
told me you were not making that 
blanket objection. 

1121 Now, which is it? Are you going to let 
me probe as to the communications be¬ 
tween Deep Cough and Mr. Douglas on 
the subject of the manufacturing 
processes, or are you going to put a 
blanket objection on the record and 
direct him not to answer? 
ti»] MS. ZIEVE: I made my objection and 
it’s consistent with what I said before. 


I2D Move on. 

122 ] MR. WACHTELL: It is not. So we are 
rather at an impasse. 

124] You said before that we would deal 
on a question-by-question basis, and if it 
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m did not tend to identify Deep Cough, 
you were not going to object._ 


0 ) I don't think there is anything in the 
question I have presently put before the 
■witness that would tend to identify 
Deep Cough. 

[6] You are nonetheless directing him not 
to answer? 

18 ] MS. ZIEVE: That's what I said. 

19 ] MR. WACHTELL: Are you directing 
him not to answer? 

tit) MS. ZIEVE: Yes, 1 think 1 said that. 

(131 BY MR. WACHTELL: 

[ 14 ] Q: Did you communicate to the 
people at ABC what Deep Cough had 
told you about the manufacturing 
processes at KJR? 

[171 A: No, sir. 

[is] Q: Did you communicate to the 
people at ABC anything that Deep 
Cough had told you about the manufac¬ 
turing processes at RJR? 

[ 2 ii A: In the most general sense,yes, sir. 
[ 23 ] 1 will be happy to explain. I informed 
ABC that 1 might be able to identify 

someon e who, if they were _ 

' Pag* 412 

m willing, would be able to assist them 
with information relating to these is-., 
sues. 

131 Q: Did you tell them what the nature 
of the information was? 
is] A: No, sir. 

16 ] Q: So at no time whatsoever, just so 
we are dear, in the course of your deal¬ 
ings with anybody at Day One, did you 
convey to them, directly or indirectly, in 
words, substance, implication, innuen¬ 
do, or any other way, anything having to 
do with the manufacturing process at 
RJR that bad been communicated to you 
by Deep Cough? 

lug A: 1 told them that such information 
might be available, sir, and that’s where 
I stopped. 

ini Q: So your answer to my question, 
just so we arc clear and we have a clear 
record, is: 

120 ) No, you did not convey in any way, 
shape, or form any scintilla of the actual 
information with respect to the 
manufacturing processes that had been 
communicated to you by Deep Cough? 

125] A: Not in my recollection, sir, no. 
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in Q: Did you have any communication 
with Deep Cough on the subject of the 
manufacturing processes at RJR sub¬ 
sequent to the period where you tes¬ 
tified at pages 154 and 155 of the instant 
transcript that in your dealings with one 
another, “you eventually became jour¬ 
nalist and source, and the communica¬ 
tions throughout, generally speaking, 
the last couple of years, have been in 
that capacity*?_ 
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HD MR. WACHTELL: Let the record 
show that the witness is reviewing the 
instant transcript of his testimony at 
those pages yesterday. 

U 5 ] THE WITNESS: Sir, could you repeat 
your question, please? 

(17) BY MR. WACHTELL: 

11*1 Q: Subsequent to the time that you 
have testified that the communications 
that you had that were in the capacity 
of journalist and source, did you have 
any communications from Deep Cough 
on the subject of the R]R manufacturing 
process? 

[24] A: To be sure 1 understand: You are 

saying after we had _ 
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ID developed a relationship as journalist- 
source in addition to our lawyer-client 
relationship, did 1 have those conversa¬ 
tions? 

14] Q: Yes, that’s my question. 

[51 A: Concerning the tobacco manufac¬ 
turing process? 

17] Q: That’s my question. 

[8] A: Generally speaking, yes, sir. 

t9) MR. WACHTELL: The end of a ape. 
We will take a break. 

HD VIDEO OPERATOR: Going off the 
videoape record. The time now is 
11:25. 

H 3 ] This is the end of ape number 4. 
(Recess.) 

lie] VIDEO OPERATOR: Going back on 
the videoape record. The time now is 
11:29 approximately. 

] 2 i] This is the beginning of ape number 

5. 

124) BY MR. WACHTELL: 

[ 25 ] Q: Now, would you tell me what 

Deep _ 
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111 Cough told you about the HJR 
manufacturing processes in such com¬ 
munications? 

13 ) A: No, sir. 

Hi Q: Are you refusing to answer? 

15 ) A: Yes, sir. On the basis of attorney- 
client privilege, sir. 

(Instruction Not to Answer.) 
no] MR. WACHTELL: I think the record 
is very dear from this witness's tes¬ 
timony that the communications that 1 
am addressing in my question and asking 
for, by his own testimony were in the 
capacity as journalist and source. 

116 ] The fact that he may also have had 
an attorney-client relationship during 
the same period of time is irrelevant to 
the subsance of these communications. 
[ 2 o] Now, I understand that your position 
is that he isn't going to testify to things 
that he thinks might tend to identify her 
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because he claims Journalist-source 
v privilege, but that’s a different subject; 
I’m now asking him what she told him 

that she knew _ 
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ID about the manufacturing processes, 
something that she purported to be tell¬ 
ing ABC as well. 

[)l ABC has permitted inquiry on this 
subject, notwithstanding its claim of 
journalist-source privilege, except as to 
those matters where it claims it would 
tend to identify the source, 
is] So it would seem to me that I am 
getting a far broader claim of journalist- 
source privilege from this witness even 
than horn ABC, which is at least a jour¬ 
nalist. 

tijl THE WITNESS: Is that a question, sir? 

1151 MR. WACHTELL: It is a statement for 
the record that I would like to know 
whether you, or you and your counsel, 
are taking the position that not¬ 
withstanding your own testimony that 
the communications in question were in 
the capacity of journalist and source, 
that you are going to refuse to answer 
questions as to the substance of such 
communications whether or not they 
would tend to identify the source. 

[25] THE WITNESS: No, sir — 
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m BY MR. WACHTELL: 

[ 2 ] Q: You are not going to refuse to 
answer questions on the subject —- 
[<] MR. VLADECK: Could you hold a 
second. You are being rude .We are in the 
middle of a conversation. 

Pi MR. WACHTELL: Your witness was 
answering a question. I will not be ac¬ 
cused of something totally without war¬ 
rant. 

no] MR. VLADECK: You saw us convers¬ 
ing. You saw my co-counsel ask Mr. 
Douglas to hold on for a minute because 
we may want to raise an objection, and 
instead of allowing us to continue to 
converse, you just try to engage in a 
dialogue with the witness. That’s not 
proper. 

117] MR. WACHTELL: Mr. Vladeck, the 
videotape will show that did not occur. 
You and your co-counsel were whisper¬ 
ing to each other. There was no request 
of me to hold off. 

[ 2 i] MS. ZIEVE: Now we are making a 
request. Will you hold off? 

[231 MR. WACHTELL: Yes. And I hope 
you will withdraw your accusation of 
rudeness. 

125] MS. ZIEVE: You can go on. 
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m Continue. _ 
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pi THE WITNESS: Sir, I will answer ques- 
tions to the fulgextent possible, but only 
to the extent where it does not threaten 
to identify the identity of this individual, 
sir, or impinge on the attorney-client 
relationship, as to the information that 
was exchanged within that relationship, 
sir. 

pi BY MR. WACHTELL: 

[to] Q: You understand that the time 
frame of my present question is the time 
frame which you have identified as the 
period in which the communications 
were in the capacity of journalist- 
source. 

[151 I am asking you as to those com¬ 
munications, so it would be very helpful 
if you did not gratuitously throw in a 
reference to attorney-client privilege in 
every one of your answers. 

[ 20 ] I am very carefully focusing you on 
communications that, according to your 
testimony, were journalist-source com¬ 
munications and in that capacity. 

[ 24 ] MS. ZIEVE: Objection. Argumenta- 
tive.Your speech also misstates his 
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[i] prior testimony. 

12 ] MR. WACHTELL: No, it doesn’t, but I 
will let that pass. The record will speak 
for itself. It is in precise accord with his 
prior testimony. 

|6] MS. ZIEVE: I thought you were going 
to let it pass. 

18 ] MR. WACHTELL: I will try it again, 
no] This is going to be a very long deposi¬ 
tion indeed, Counsel. 

Ii2) BY MR. WACHTELL: 

[ 131 Q: Is it yourtestimony that to answer 
any question having to do with informa¬ 
tion that this Deep Cough gave you as 
to the manufacturing process at BJR 
would tend to identify Deep Cough? 
us] A: Two things, sir: First, I testified 
earlier that the two relationships con¬ 
tinued simultaneously. You will see my 
answer was ‘Absolutely." I have just 
read that testimony at your request, sir. 
[24] In addition, I will respond to those 
questions, sir, to the extent that they 
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HI do not in any way threaten to identify 
this source. 

[ 3 ] The privilege is not mine, sir. It is this 
individual’s. 

[5] Q: Well, to the contrary, under the 
law of the journalist-source privilege, if 
you are a journalist, it's yours, 
is] A: The attorney-client privilege, sir. 

no] MR. WACHTELL: Well, I'm not going 
to spend time debating. The record is 
dear. 

[i3i I will put my questions. If you want 
to direct him not to answer, direct him 


not to answer, and then we will just have 
to do what we will have to do. 

117] BY MR. WACHTELL: 

(is] Q: Will you tell me, referring to the 
communications that you have testified 
were had between you and this source 
in the capacity of journalist-source over 
the last couple of years, what she told 
you about the manufacturing process at 
KJR? 

[ 24 ] A: It’s very difficult to generalize, sir. 

I don’t know how to answer _ 
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m that broad a question. 

[ 2 ] Q: I stand by my question. Would you 
please answer it to the best of your 
ability? 

[ 5 ] A: 1 will be as forthcoming as I can, 
sir. 

17 ] I’m sorry. I don’t know how to answer 
that particular question. It covers the 
entire universe. 

Iio] Q: It is intended to. Tell me every¬ 
thing and anything you remember that 
Deep Cough told you about the 
manufacturing processes at HJR- 
Ii4] A: I will tell you, sir, and I believe this 
is responsive: 

[lSfThat ABC, Walt Bogdanich, and Keith 
Summa, perhaps among others—I don’t 
know—spoke at length directly with 
this individual and learned everything 
that they felt they needed to learn from 
that source in particular in order to fully 
carry out their investigation. 

[23] My separate communications with 
him, with my client, with my source, are 
completely without relevance to that. 

_ ~ Pag* 422 

in The case is made without my com¬ 
munications being involved in this dis¬ 
cussion. 

[4] Q: Will you please cease arguing law 
with me and answer my question? 

[6] A: This is a factual issue, sir. 

17 ] Q: My question is: Will you please tell 
me what Deep Cough told you about the 
manufacturing processes at RIR in these 
communications that you had in the 
capacity of journalist and source? 

U 31 A: No, sir. It would tend to identify 
this individual, sir. 

US] Q: Any answer on that question 
would tend to identify the individual; is 
that your claim? 

us] A: Without knowing more fully 
what you are looking for, sir, I don't 
know where to begin. 

[ 2 i] Q: Well, begin with anything that 
would not tend to identify Deep Cough. 
( 23 ) A: I’m not sure what that is, sir. It 
would be reserved for only those who 
had familiarity with the process to know 
these 
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U] sources — pieces of information that 
you are requesting, and that would in¬ 
stantly, I believe as a lawyer, as a human 
being, narrow the field significantly and 
help you to identify this individual, 
which I'm not willing to do, under the 
law or as a person, 

m MR. WACHTELL: As everybody in 
this room is aware, ABC itself has 
provided us with their taped transcript 
of their interview with Deep Cough, 
have redacted from it certain portions 
which they thought tended to identify 
her, and have never claimed that any 
answer to the question of communica¬ 
tions with her with respect to the 
manufacturing process would tend to 
identify Deep Cough. 

I i6l I want the record to show that this 
witness is talcing a position that he will 
not give any answer to a question of any 
communications having to do with the 
BJR manufacturing process, even 
though ABC has conceded that it is 
capable of doing so without tending to 
identify her. 

123 ) THE WITNESS: With all due respect, 
sir, I believe that’s apples and oranges. 
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m MR. WACHTELL: The record is clear. 
No matter how many questions I were 
to ask you about communications from 
Deep Cough to you in the capacity of 
journalist and source and things she told 
you about the manufacturing process, 
you would refuse to answer is that cor¬ 
rect? 

IB) THE WITNESS: No, sir. No, sir, I have 
not said that, sir. 

no) BY MR. WACHTELL: 

HD Q: Well, then, tell me anything that 
she told you about the manufacturing 
process which in your view would not 
tend to identify her. 
us) A: Nothing comes to mind without 
further help from you, sir. 
ini If you would like to give me direc¬ 
tion, I would certainly welcome it. 

Ii 9 ] Q: 1 am not in a position to give you 
direction as to what you think would 
tend to identify Deep Cough. 

122 ] This is rather a charade, Mr. Douglas, 
that you are concocting here. 

124] Let me ask you these questions: Did 

Deep Cough ever tell you, in _ 
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ID any such communications, of any 
knowledge that RJR was acquiring 
nicotine from any outside source and 
applying h to tobacco or reconstituted 
tobacco in the course of the manufac¬ 
turing process of cigarettes? 

16 ] A: My belief, sir, is that that would 
narrow it only to a handful of individuals 


at RJR, and I cannot disclose that, sir, 
under the privilege. 

(to) I think you understand that, sir. 
mi Q: No, I most definitely do not un¬ 
derstand anything of the sort, Mr. 
Douglas. 

Ii4) I think that’s one of the most 
frivolous concoctions I've ever heard, 
tie] A: Thank you, sir. 

[17] Q: Is it your understanding that only 
a handful of people — 

119] MS.ZIEVE: 1 — 

[ 20 ] MR. WACHTELL: I’m testing the 
witness’s answer. 

[Z 2 i MS. ZIEVE: I’m trying to make a 
statement. 

124 ] MR. WACHTELL: Go ahead. 

[ 25 ) MS. ZIEVE: I would appreciate 
_____ “ Pag# 426 

ID it that any comments you direct to my 
client are in the form of questions, and 
please refrain from making your 
gratuitous comments and insults to my 
client. -j‘ 

15 ] MR. WACHTELL: Counsel, your 
client made a gratuitous comment to me 
as to what was supposedly in my mind,~ 
and I was responding so the record 
would be clear that I was in no way 
accepting that as to what I supposedly 
knew. 

ini MS.ZIEVE: You have consistently 
made comments that are inappropriate. 
Ii4] Please refrain from it and just direct 
questions to him. 

116) BY MR. WACHTELL: 

117] Q: Is it your understanding that only 
a handful of people at KJR arc familiar 
with the manufacturing process of 
cigarettes? 

[ 20 ] A: I do stand by my answer, sir. I have 
answered that question. 

122 ] Q: No, I have not asked that question 
before, and you haven’t answered it. 

124) A: Perhaps I answered it before you 
asked it. but it was in my previous 
answer. 
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ID Q: Please answer my question. 

[ 2 ] A: I have done so. 

13 ) MR. WACHTELL: Reserve our rights 
for a ruling. 

(Request to Mark Transcript.) 
is] BY MR. WACHTELL: 

19) Q: Is it your understanding that there 
are only a handful of people involved in 
the manufacturing process at HJR? 

112 ] A: No, sir, 

U3i Q: Is it your understanding that 
people who arc involved in the 
manufacturing process are not familiar 
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-with what goes on in the manufacturing 
process? 

117] A: Based on the generality of your 
question, sir, of course that’s not the 
case. 

ti9) Q: I will ask my original question 

again 

[ 2 D In any of these supposed confiden¬ 
tial source-journalist communications 
that you had with Deep Cough, did 
Deep Cough tell you of any knowledge 
that Deep Cough had as to RJR acquiring 

nicotine from outside _ 
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id sources and applying h to tobacco 
during the course of the manufacturing 
process? 

[31 A: Again, sir, I believe that would nar¬ 
row it to a handful of individuals, so I’m 
unable to answer that question because 
it may lead toward the disclosure of the 
identity of this person. 

[8] Q: You were aware that ABC, on its 
broadcast — which you have testified, I 
think, you viewed; is that correct? 
nil A: Yes, sir. 

Ii 2 ] Q: — set forth what purported to be 
a taped portion of an interview with 
Deep Cough on the subject of any 
knowledge that Deep Cough had about 
the addition of nicotine to cigarettes? 
[ 17 ] A: Yes, sir. I saw what was on the 
broadcast, sir. 

[ 19 ] G: If I were to ask you the same 
question that was asked of Deep Cough 
by the ABC journalist on the tap*, would 
you give me the same answer? 

[Z 3 i A: I don’t recall that question, sir. 

125] You may ask it, if you choose. _ 
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ID Q: Did Deep Cough tell you of any 
knowledge that Deep Cough had that 
extra nicotine was being added to tobac¬ 
co during the course of the tobacco 
manufacturing process? 

15) MR. WITTEN: Object to the form of 
the question. 

m MS. ZIEVE: Same objection. 

18 ] THE WITNESS: Sir,I don’t understand 
the question, given the language that 
you have used. 

HD BY MR. WACHTELL: 

[i 2 ] Q: Did Deep Cough, in any of these 
communications that you claim were in 
the capacity of confidential source and 
journalist, tell you that Deep Cough had 
any knowledge of extraneous nicotine 
being added to either leaf tobacco or 
reconstituted tobacco during the 
course of the cigarette manufacturing 
process? 

[19] MR. WITTEN: I object to the form of 
the question. 

I 2 i) MS. ZIEVE: I join in that objection. 
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(231 THE WITNESS: Without waiving in 
any way the attorney-client privilege or 
the journalist-source privilege, sir, I will 

say _ 
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ID that in these communications 1 be¬ 
came aware — to be very specific, in 
these communications with this in¬ 
dividual, I learned that nicotine was 
being used separate and apart from the 
tobacco itself. 

16 ] Once extracted, it was controlled and 
it was indeed added — either added or 
added back to the final product during 
the manufacturing process, sir. 

Iioi BY MR. WACHTELL: 
nil Q: My question is not ‘added back.* 
My question is whether Deep Cough 
told you in any of these communications 
that extraneous nicotine, not originally 
in the tobacco raw materials that were 
being processed, was being added to the 
tobacco. 

[i7i MR. WITTEN: Object to the form of 
the question. 

[i9i THE WITNESS: Sir, 1 don’t under¬ 
stand your use of ‘extraneous.* I need 
to understand that before I can fully 
respond to your question. 

123] BY MR. WACHTELL: 

[24] Q: You have tobacco coming into a 
processing plant at one end and coming 
out at _ 
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in the other end in some form. 

[21 My question is: Did Deep Cough tell 
you that any nicotine that was not in the 
tobacco materials that were entering 
the plant was added during the course 
of the process before the tobacco 
materials went out of the plant? 

|8i MR. WITTEN: Is nicotine a tobacco 
material? 

Iioi BY MR. WACHTELL: 

[in Q: Can you answer my question, 
please? 

(i3l MR. WITTEN: I object to the form of 
the question. 

US) THE WITNESS: Again, of course 
without waiving in any way the 
privileges noted, I was told in the course 
of such communications that nicotine 
that ended up in the final tobacco did 
not necessarily come from that tobacco 
itself. 

I2ii If you choose to call that ‘ex¬ 
traneous,* then, yes, sir, it was ex¬ 
traneous. 

124) BY MR. WACHTELL: 

[23] Q: Would you tell me just what you 
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in were told on that subject? 

12 ) A; I learned that there are a variety of 
processes by which Philip Morris, RJ. 


Reynolds, outside suppliers such as Kim¬ 
berly-Clark’s LTR Industries, Meer Cor¬ 
poration, Dr. Madis, and I understand 
others as well — a number of processes 
used by these various entities and others 
that enabled them to extract nicotine 
and to use it in whatever fashion they 
chose to do behind closed doors in their 
manufacturing plants, sir. 

(i 2 i Q: Did Deep Cough tell you that she 
had any familiar ity with Philip Morris's 
manufacturing processes? 
dsi A: I can’t answer that quesdon be¬ 
cause of the attorney-client privilege,sir. 
117] Q: I'm talking about these com 
mum cations that you have testified 
were in your capacity as journalist and 
source. 

( 20 ) A: I don't recall being told anything 
separately under that capacity, sir, that 
would enable me to answer that in a 
different fashion — in a different con¬ 
text. 

124] Q: Did Deep Cough at any time tell 
you that Deep Cough had been 
employed by Philip _v 
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HI Morris? 

[ 2 ] A: Sir, I can’t answer that question for 
the same reason. 

[4] Q: What reason? 


[51 A: The reason that it may tend to 
identify this individual, sir. 

[7] Q: You interjected into your last 
answer something that you said you 
learned from Deep Cough that Philip 
Morris did, and I am asking you to tell 
me what it is that Deep Cough told you 
of any knowledge or information that 
Deep Cough had about what Philip Mor¬ 
ris did. 


114) A: I learned, sir, and I will emphasize 
the fact that I also learned it elsewhere 


ini Q: No, please answer my question 
and do not volunteer nonresponsive 
materials. 

ti 9 ] My question is: What did you learn 
from Deep Cough? 

[ 22 ] A: I learned from Deep Cough, and 
also other sources, sir, that Philip Morris 
is engaged in what I believe is called — 
if I remember correctly, the “super-criti¬ 
cal fluid 
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in extraction process," which they used, 
if I'm not mistaken, on producing Next 
and perhaps other cigarette products as 
well, sir. 

( 4 ) Q: What other source did you obtain 
that from 7 

16 ] A: Dr. Slade, for example. 

[ 7 ] Q: So your testimony is that Dr. Slade 
told you that Philip Morris was currently 
using the super critical fluid extraction 


process that it had used in making the 
denicotized cigarette Next: is that cor¬ 
rect? 

1131 MR. WITTEN: I object to the form of 
die question. 

US] MS. ZIEVE: I join in that objection. 

[i7] THE WITNESS: If I remember cor¬ 
rectly, sir, the information about that 
process and others was conveyed to me 
from a number of sources, and I will tell 
you those whom I remember. 

122 ] BY MR. WACHTELL: 

( 23 ) Q: No. Let's go one by one. Did Dr. 
Slade tell you that Philip Morris was 
using the super critical _ 
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in fluid extraction process that it had 
previously used in making the 
denicotized cigarette Next? 

131 A: I believe so, sir, but I’m not certain. 

13 ] Q: It is your best recollection that Dr. 

Slade told you that? 

m Is that your testimony? 

is] A: I have answered your question, sir. 

lio] Q: When did Dr. Slade tell you that? 

( 121 -A: I have no recollection, sir. 

[i 3 ] Q: In what form did he tell you that? 
Face to face? Written? Telephone? 

[13] A: I could only conjecture. I don’t 
recall. 

[17] Q: But you are quite sure that he told 
you, in words or substance, that Philip 
Morris was using the super critical fluid 
extraction process that had previously 
been used in making the denicotized 
cigarette Next? 

[ 22 ] A: As I’ve answered, sir. 

1231Q: Did he tell you that this was some¬ 
thing he knew or something that he was 
surmising? 
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ID A: I don't recall, sir. 

( 2 ) Q: So you have no recollection of Dr. 
Slade in fact telling you that he had any 
knowledge that Philip Morris was using 
such super critical fluid extraction 
process; is that correct? 
n A: As I said, sir, I recall having 
received that information from him, 
among other people. 

(io) Q: Let’s go step by step here. You 
told me that you do not recall whether 
he indicated it was knowledge or sur¬ 
mise: is that correct? 

[14] A: I do not recall, sir. 

us] Q: So that you have no recollection 
that he in fact told you that he had any 
such knowledge; is that correct? 

Its] A: I do not recall specifically, sir. 

[ 20 ] My recollection was that it was 
knowledge, however. 
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( 22 ) Q: So you do recollect that he told 
you it was knowledge? 

041 A: As I've said, I don’t recall with 
certainty, sir, but I do recollect that. 
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m Q: So when I asked you whether it 
was knowledge or surmise, and you said 
you didn’t recollect, you weren’t giving 
me an accurate answer, were you? 

15 ] A: That was exactly accurate, sir. I 
don't recall which it was with certainty. 
17) Q: Do you recall which it was in any 
way? 

19) A: I've answered the question. 

(ioi Q: No, you haven't. You've given me 
five different answers to the same ques¬ 
tion over the last three minutes. 

Ii 3 ) MS. ZIEVE: I object to this, 
l hi MR. WACHTELL: The witness has 
told me he has answered a question 
which he did not answer. I've gotten five 
different answers to this question — 

US] MS. ZIEVE: Now you are arguing 
with me. 

[ 20 ] MR. WACHTELL: I am stating for the 
record in response to your statement. 

( 22 ) I will try again. 

1231 BY MR. WACHTELL: 

(24i Q: Is it your testimony that you do 
not recall whether Dr. Slade indicated 

that to _ 
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ill you as a matter of knowledge or sur¬ 
mise? 

[ 2 ] A: I recall that it was as a matter of 
knowledge. 

14] I don’t recall that with certainty, sir.as 
IVc said. 

16] Q: So to your best recollection, just so 
we are clear now, Dr. Slade indicated to 
you that he had knowledge that Philip 
Morris was using the super critical fluid 
extraction process that had previously 
been used in connection with the 
denicotized cigarette Next; is that cor¬ 
rect? 

1131 A: I believe so. 

i hi Q: Did he indicate to you how he 
had come by this knowledge from 'be¬ 
hind closed doors,* as you previously 
referred to? 

(i7j A: Not that I recall, sir. 

(is] 0: Now, going back to your com¬ 
munications with Deep Cough: 

( 2 oi Did Deep Cough indicate to you any 
knowledge as to the Philip Morris 
manufacturing process? 

( 23 i A: I stand by my previous answer, sir. 
125) I’ve been asked exactly that _ 
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in question, as I recall. 

( 2 ) Q: I would like an answer to my ques- 
tion, please._ 


HI A: I stand by my answer again, sir. 

tsi Q: No, I have had refusals to answer 
on the grounds that it would tend to 
identify Deep Cough, and I would like 
to know just what you arc testifying to 
here. 

19 ] You volunteered previously that Deep 
Cough told you something about Philip 
Morris's processes, and 1 now wish to 
see whether there was any basis for 
what you volunteered in that answer. 

[Hi Did Deep Cough tell you that Deep 
Cough was familia r with the Philip Mor¬ 
ris manufacturing process or any aspect 
thereof? 

(171 A: This individual, whom you prefer 
to call Deep Cough, obviously knew of 
the process, sir, in some respect, and I 
don’t know more than that. 

[ 21 ] Q: Did Deep Cough tell you that 
Deep Cough knew of the process? 

( 23 ) You say 'obviously.' Did Deep 
Cough fell you that Deep Cough had 
knowledge with respect to the _ 
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til Philip Morris manufacturing process 
or any aspect thereof? 

131 A: Deep Cough knew of the process, . 
sir, and told me that he knew of the " 
process, sir. 

(6] Q: When you say 'the process,' are 
you talking about the reconstituted 
tobacco process? 

19 ] A: Sir, you were, and I am, talking 
about the super critical fluid extraction 
process, sir. 

[ 12 ] Q: You are now telling me that Deep 
Cough told you that Philip Morris was 
using the super critical fluid extraction 
process in connection with its manufac¬ 
ture of cigarettes on a current basis? 

1171 A: He told me that they had that 
process, and if I recall correctly, that it 
was used, yes, sir. 

I 20 i Q: Let’s take the two separately. 
That's a compound answer. 

[ 22 i Deep Cough told you that Philip 
Morris had available to it the super criti¬ 
cal fluid extraction process; is that cor¬ 
rect? 


[ 12 ] A: I don't recall learning that from 
the source, sir. 

[Hi Q: Thank you. Now, did Deep Cough 
tell you any other knowledge that Deep 
Cough had with respect to the Philip 
Morris re constituted tobacco process? 
H 9 ] Let me reword the question for 
clarity. 

mi Did Deep Cough tell you any other 
knowledge that Deep Cough had with 
respect to how Philip Morris was 
manufacturing reconstituted tobacco? 
( 25 ) A: As I recall it, I am going to 
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in tell you because — in the interests of 
full disclosure, but I don't know much, 
that I was told that Philip Morris might 
be — 'might be* engaged in or have 
previously engaged in the use of the 
Kimberiy-Claik/LTR reconstituted 
tobacco nicotine manipulation process, 
sir. 

[7] Q: Did Deep Cough say LTR? 

(si A: As I recall, sir. Without certainty, I 
believe so. 

(ioi Q: Well,think back.Did Deep Cough 
ever say anything to you about LTR as 
distinct from Kimberly-Clark? 

(Hi A: One is a subsidiary of the other, 
sir. They were considered together, sir. 
[i7i Q: Did Deep Cough say anything to 
you about LTR as distinct from Kimber¬ 
ly-Clark’ -- 

[191 A: Not in my recollection, sir. 

[ 20 ] Q: Now, Deep Cough did say some¬ 
thing to you about Philip Morris being 
understood to use the Kimberly-Clark 
reconstituted tobacco process; is that 
correct? 

[24] A: Sir, yes, and I have answered that 
question. 
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ill Q: Did Deep Cough tell you whether 
Deep Cough had any knowledge on the 
subject of how Philip Morris manufac¬ 
tured reconstituted tobacco, other than 
an understanding that Philip Morris 
used the Kimberly-Clark reconstituted 
paper or reconstituted tobacco process? 


( 2 $) A: As I’ve testified, sir, yes, 
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m sir. 

121 Q: Did Deep Cough tell you that it 
previously had been used in connection 
with the denicotized cigarette Next? 

151 A: I recall that being the case, sir. I 
don’t recall that with certainty, sir. 

Pi Q: Did Deep Cough tell you that 
Deep Cough had any knowledge as to 
whether that process was currently 
being used in connection with the 
manufacture of reconstituted tobacco 
by Philip Morris or otherwise?_ 


tsi A: I do not recall further details, sir, 
no. 

[ioi Q: So that is all that you recall Deep 
Cough telling you on the subject of 
Philip Morris and reconstituted tobacco; 
an understanding that Philip Morris 
used the Kimbcrly-Ciark reconstituted 
tobacco process; is that correct? 
ti6) A: Yes. And after the comma, sir, I 
would add that I understood from this 
information that within the super criti¬ 
cal fluid extraction process, Philip Mor¬ 
ris had the technology, using that 
process, to remove all, or at least virtual¬ 
ly all, of the nicotine from tobacco. 


Real Time Reporting 1-212-486-9028 Min-U-Script® 


Page 437 - Page 443 


http://legacy.library.ucsf.edWtidjteir6Ttp@0/p#w.industrydocuments.ucsf.edu/docs/xpxl0001 




Clifford Douglas • VoL 2 
December 21,1994 


Philip Morris v. ABC 


(24] □: Well, you've managed to muddle 
your answer very nicely now, so I will 
have to _ 
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m go back and clarify. 

( 2 ) Is it your understanding that the Kim¬ 
berly-Clark reconstituted tobacco 
process is the same as the super critical 
fluid extraction process? 

16 ] A: No, sir, I don’t know that to be the 
case. 

18 ] Q: In fact, you understand it to be two 

different things; is that correct 7 

do) A: To the best of my knowledge, yes. 

(in Q: You’ve already told me that you 
do not recollect Deep Cough telling you 
that Philip Morris was currently using 
the super critical fluid extraction 
process in connection with the 
manufacture of reconstituted tobacco; 
is that correct? 

US] A; It is correct, and I recall, as I 
believe I’ve stated, that I was told that it 
was used in connection with the 
production of Next, sir. 

122 ] Q: Yes, we’ve established that. We Ve 
also established that you have no recol¬ 
lection of Deep Cough telling you that 
it was being currently used by Philip 
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m Moms in connection with the 
manufacture of reconstituted tobacco; 
is that correct? 

131 A: That is correct, sir. 

Hi Q: So you have testified that wbat 
Deep Cough told you that Deep Cough 
knew or understood with respect to 
Philip Morris’s man ufacture of 
reconstituted tobacco was that it was 
using the Kimberly-Clark paper-making 
reconstituted tobacco patent or 
process; is that correct? 

Ill) A: Involving the manipulation of 
nicotine, yes, sir. 

H3l Q: Well, is there anything that you 
understood about the Kimberly-Clark 
paper-making process for reconstituted 
tobacco that necessarily involved any 
manipulation of nicotine? 

Ii8] A: Yes. Based on Kimberly- 
Clark/LTR’s own advertising, nicotine 
manipulation was directly involved in 
the process, and it was on that basis that 
they advertised the words ‘more or less 
nicotine' to its readership. 

124) Q: You’ve already told me that you 
have no recollection of Deep Cough 
telling you _ 
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ID anything about LTR as distinct from 
Kimberly-Clark; is that correct? 

13) A: I do not recall the distinction 
being made, sir, no. 

15] Q: You do not recall Deep Cough 
mentioning LTR? 


m A: Yes, of course Deep Cough did 
mention LTR. 

19) Q: You are now telling me Deep 
Cough did mention LTR? 

Hi] A; As I said earlier, in the same con¬ 
text as mentioning Kimberly-Clark. 

US) Q: I don’t warn context; I want 
words. 

tis] Did Deep Cough tell you that Deep 
Cough had any understanding of Philip 
Morris using any process of LTR? 

(is] MS. ZIEVE: I think, if I could just — 
I think you two don’t seem to be under¬ 
standing each other. 

( 2 i) MR. WACHTELL: I’m understanding 
perfectly fine. This witness seeks to in¬ 
terject LTR every time I ask him a ques¬ 
tion about Kimberly-Clark, even though 
he has previously testified that he has no 

in recollection of Deep Cough ever 
mentioning LTR. 

12 ] MS. ZIEVE: Fine. I won’t clear it up. 
Go on. 

14] BY MR. WACHTELL: 

15] Q: Is it correct that you have no recol-'' 
lection of Deep Cough ever mentioning 
LTR to you? 

is) A: Yes, and to be absolutely dear — 

** 

no] Q: No, just — please, I am perfectly 
dear. I just wish you would answer my 
questions and not seek to volunteer mat¬ 
ters that are not responsive. 

114] A: May I finish answering the ques¬ 
tion? 

(is) Q: You can finish answering, and to 
the extent it is not responsive, I will 
move to strike. 

(191 A: I have never been aware and I do 
not recall being told by this individual or 
anyone else—notwithstanding what 
might be the case, sir—that there is any 
separation or difference between the 
parent Kimberly-Clark and the sub¬ 
sidiary LTR, and all discussions about 
them were done with regard to them, sir. 
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ID Q: But whatever you thought you 
were aware of, Deep Cough never said 
to you anything about LTR; is that cor¬ 
rect? 

14] A: I don’t know how to answer the 
question differently, sir. I’ve answered it 
several times. 

[7] Q: Did the words *LTR" ever escape 
Deep Cough's mouth? 

19] Try answering it that way. 

no] A: Well, I wouldn’t quite put it that 

way. 

112 ] Q: I’m putting it that way. Did they? 
[i4| A: May I answer? 

[is] Q: I wish you would. I’ve been trying 
to get the answer for half an hour now. 


(171 A: Again, sir, I was told by this in¬ 
dividual about LTR, sir, as I've explained. 

(19) Q: You are saying that the individual, 
Deep Cough, mouthed the initials 
■LTR*? 

122 ] Please answer that question yes or 
no. 

I24i A: If you could clarify for me, sir, 
how I could have been told about LTR 
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ill without the letters *LTR" being said 
to me, sir? 

0 ) Q: Please answer my question. 

Hi A: The answer, again, is yes. 

IS] Q: Deep Cough mouthed the letters 
■LTR*? Is that your present testimony? 
m A: Well, perhaps over the telephone, 
you know — 

191 MS. ZIEVE: Yes or no. 

HO) THE WITNESS: Yes. 

HD BY MR. WACHTELL: 

[i 2 ] Q: Is your answer yes? Because you 
previously testified you had no recollec¬ 
tion of this. 

H5] MS. ZIEVE: Objection. Your ar¬ 
gumentative comment, which was not a 
question — 

(ib) MR. WACHTELL: It is not an ar¬ 
gumentative comment. 

( 20 ] MS. ZIEVE: Don't interrupt me. 

(2D MR. WACHTELL: You are interrupt¬ 
ing me. 

[231 MS. ZIEVE: You were in a terrible 
mood this morning. You arc being com- 
pletcly reprehensible, and it has to stop. 
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m MR. WACHTELL: Ms. Zieve, I am not 
in a terrible mood. Ms. Zieve, I’m at¬ 
tempting to get testimony from this wit¬ 
ness, who is making a total farce out of 
this deposition. 

(6] You are interrupting me. I am not 
asking vague questions. I am asking very 
precise questions. 

19] This witness gratuitously answers that 
he does not recollect things; three 
minutes later he says it happened; three 
minutes later he says it doesn't happen; 
five minutes later, when you talk about 
Kimberly-Clark, he means it to be LTR. 
Ii5] This witness is being evasive, and the 
record will show it and the videotape 
will show it in spades, and you are aiding 
and abetting him in this by your interjec¬ 
tions. 

119) MS. ZIEVE: Despite your speech.the 
record will show what was and wasn't 
said, and there is no need to go on and 
on about it. Wc can look at the record 
later. 

(23) Just ask a decent question, don’t 
interrupt the witness, and let’s move on. 
125] BY MR. WACHTELL: 
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ill Q: Mr. Douglas, is it that you do not 
have any recollection of Deep Cough 
expressing the initials ’LTR,’ or that 
Deep Cough did in fact express the ini¬ 
tials "LTR" to you? 

16 ) A: As I’ve sought to convey, sir, to the 
best of my recollection, this individual 
did convey that information to me, yes, 
sir, about — 

lioi Q: No, I’m not asking you your un¬ 
derstanding that the individual con¬ 
veyed the information, because I think I 
understand you are trying to say that 
when the individual said Kimberly- 
Clark, you understood LTR. 
list That isn’t the question I’m asking 
you. 

[ 17 ] I’m asking you a very precise,narrow 
question: 

Ii 9 i Did the sounds “LTR" emanate horn 
the lips of Deep Cough in any com¬ 
munication with you? 

[ 22 ] MR. WITTEN: Object to the speech. 

[ 2 <] THE WITNESS: As IVe said, I will say 
yes, again. But that is the last time _ 
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HI I will answer that question, sir. 

[2] BY MR. WACHTELL: 

131 Q: So when you previously said that 
you did not recollect Deep Cough 
saying that to you, that testimony was 
false? 

16 ] A: Absolutely wrong. 

m MS. Z1EVE: Objection. Misstates 
prior testimony. 

19] THE WITNESS: I’m saying to the best 
of my recollection, sir, 

HD BY MR. WACHTELL: 

[ 121 Q: Now, what did Deep Cough tell 
you in any sentence that had the sym¬ 
bols “LTR’’ in it? 

us] MS. ZIEVE: Objection. Asked and 
answered. 

ini THE WITNESS: I’ve answered, and I 
have to say in this context that it is 
harder for me to recall and to think, 
frankly, given the volume of some of 
your questions and comments, sir. 

[ 22 ] I would like to help you,but 1 ask that 
you make it a little easier for me to 
respond accurately and completely, sir. 

Its] BY MR. WACHTELL: _ 
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in Q: What sentence did Deep Cough 
ever communicate to you that had the 
initials "LTR" in it? 

[4] A: I do not recall. 

l$] Q: Did Deep Cough ever communi¬ 
cate any sentence to you that had the 
initials “LTR" in it? 


19] THE WITNESS: Asked and answered, 
sir. 

UU BY MR. WACHTELL: 

112 ] Q: I would like an answer to my 
question. 

HO MS. ZIEVE: You can read it about 
four or five times on the record. 

US] MR. WACHTELL: I will get four or 
five different answers when I do so. 

(isj I would like an answer to my ques¬ 
tion. 

[ 20 ] MS. ZIEVE: You can answer, if you 
want. 

[ 22 ] THE WITNESS: Yes. again, sir. 

123] BY MR. WACHTELL: 

[24i Q: What was the sentence? 

[25i A: I don't recall a sentence, sir. 
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[1] Q: So you have no recollection what¬ 
soever of what any sentence was by 
Deep Cough that had 'LTR' in it; is that 
correct? 

14 ] A: Are you trying to tattle me, sir? 

16 ] Q: Mr. Douglas, can we please under¬ 
stand each other? I am simply trying to 
get testimony here. I am not trying to 
tattle you. 

no] I think you are being obstructionist/ 
but be that as it may, all I am trying to do 
is get a clear record. 

U 31 Now, could you please answer my 
question: 

[ 15 ] What sentence did Deep Cough ever 
communicate to you that bad the initials 
‘LTR’ in it? 

ns] A: I will say, for the last time, I will 
not answer that again, for the multiple 
however many times it has been, sir, 
period. 

[ 2 D Q: You will not answer it? 

[221 A: Not again, sir. I've answered it. 
Period. 

124] Q: Did Deep Cough ever communi¬ 
cate any sentence to you that had the 

initials ’LTR" _ 
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ID in it? 

[ 2 ] A: IVe answered that question, sir. 

14] Q: No,I’m sorry;this question has not 
been answered. 

|6) MR. WACHTELL: Is your witness 
refusing to testify? 

18 ] MS. ZIEVE: I’m just sitting here like 
you. 

[ioi THE WITNESS: What I’m doing, sir, is 
refusing to answer the same question for 
the -nth time. 

[ 13 ] MR. WACHTELL: I’m going to insist 
on an answer, and if your counsel think 
this deposition is being conducted in an 
improper manner — but as long as we 
are here, I am going to try to get answers 
to my question. 


[8i MS. ZIEVE: Asked and answered. 
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H9] MR. VLADECK: Why don't we take a 
lunch break. 

pi] THE WITNESS: I've answered, and I 
am requesting a lunch break, sir, which 
is my prerogative. 

[24] So «h*n we break? 

[251 MR. WACHTELL: Why don’t you 
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ill show me the Maryland rule that 
shows that. Counsel? 

[31 We will take a break. 

14 ] VIDEO OPERATOR: Going off the 
videotape record. The time now is ap¬ 
proximately 12:11. 

(Recess.) 

no] VIDEO OPERATOR: Going back on 
the videotape record. The time now is 
approximately 1:17. 

[i3i BY MR. WACHTELL: 

114] Q: Mr. Douglas, referring to these 
communications that you have been tes¬ 
tifying to between yourself and Deep 
Cough, who in those communications 
first raised any mention of the LTR sub¬ 
sidiary of Kiniberiy-Clark? 

[ 19 ] A: I believe I did, sir. 

[ 20 ] Q: Do you recall what you said? 

[ 2 U A: I believe I asked whether he was 
fairwiiar with this — whether he had any 
information about this process. 

[24] Q: By the “process," you mean the 
reconstitution of tobacco process? 
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ID A: Yes, the process described in the 
ad. 

[ 31 Q: What did Deep Cough say? 

14 ] A: I don’t recall learning anything in 
particular about the process per sc, ex¬ 
cept that it involved reconstituted 
tobacco and the manipulation of 
nicotine levels of that reconstituted 
tobacco. 

19 ] As I said earlier, I believe — without 
certainty, I believe that Deep Cough also 
said to me that he believed that it might 
be the case that Philip Morris was using 
this process. 

U4] Q: Do you recall anything else said 
on the subject? 

116 ] A: No, sir, 1 do not. 

(Deposition Exhibit 11$ referenced.) 

[20] BY MR. WACHTELL: 

[2D Q: Let me show you a document that 
has been produced to us from the files 
of defendants that 1 am marking as 
Plaintiffs’ Exhibit 115 for identification, 
which appears to be notes of a com- 

munication bearing a date _ 
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ID of March 30,1993. 

[ 2 ] Would you take a minute and read it, 
please? _ 
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(4) Have you ever seen this document 
before? 

ffii A: No, 1 have not. 

Hi Q: Does the substance of this docu¬ 
ment accord with your recollection of 
any conversation you had on or about 
March 30th of 1993 with Mr.Bogdanich? 
mi A: Not specifically, sir. But the sub¬ 
stance is familiar to me, yes. 

IM] Q: Well, do you recall discussing 
with Mr. Bogdanich that you were in 
communication with Ron Reich, who 
was the main tobacco and health person 
— along with Susan Polan, the main 
tobacco and health person for Ted Ken¬ 
nedy? 

mi A: Yes. I actually recommended that 
ABC speak directly to Mr. Weich—that's 
misspelled here—because of his 
familiarity with tobacco and tobacco 
policy and regulation issues. 

125] Q: Do you recall indicating to 
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ID Mr. Bogdanich that Senator Kennedy 
was planning to introduce legislation in 
the Congress focusing on regulation of 
tobacco for health and safety? 

15] A: I believe I told them that that was 
under consideration, but it would be a 
misstatement, sir, to say that Senator 
Kennedy was planning or anticipating 
doing so, because I’m not sure that it 
ever came to the attention of Senator 
Kennedy himself. 

HD Q: The first sentence of this 
memorandum says: 

1 13] ‘Ron Reich’—I’m not reading word 
for word—"with Susan Polan, drafting 
legislation Kennedy will introduce this 
Congress." 

1 17] You are saying your best recollection 
is that the statement you made was more 
qualified about the prospects of such 
legislation being introduced? 

I 2 i] A: Yes, sir. In fact, as the record will 
show, such legislation never was intro¬ 
duced, and I think this includes a sup¬ 
position which would be incorrect. 
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ID Q: Going down, in any event, on this 
memorandum, in the second paragraph: 

131 ’Ron said they would like to intro¬ 
duce bill by May 31 at latest and follow 
up with hearing. Nicotine fits in with 
hearings because it’s a drug, and getting 
the FDA to regulate tobacco for health 
and safety is based on premise they are 
dealing with drugs. Focus heavily on 
new information that would come from 
my disclosures." 

[i D I'm going to stop there. Do you recall 
having made statements of that nature 
in that conversation at or about that time 
to Mr, Bogdanich? 


115 ] A: No, sir. 1 don't know what this 
refers to. 

Ii7] Q: You do not. Do you recall at or 
about that time indicating to Mr. Bog- 
Aanirh tha t you anticipated that any 
hearing — or that hearings that might 
be held by Senator Kennedy would 
focus heavily on new information that 
would come from your disclosures? 

[24] A: From my personal disclosures, 
sir? No, that doesn't sound right to me. 
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(Deposition Exhibit 116 referenced.) 

[ 4 ] BY MR. WACHTELL: 

15 ] Q: Let me mark as Exhibit 116 for 
identification what apparently is a press 
release by you, dated August 2,1994. 
is] Are you familiar with this document? 
no] A: Yes, sir. 

HD Q: Do you see the sentence: 

[i 2 ] ‘Douglas, who is recognized for 
having leveled the initial allegations 
regarding the tobacco industry’s 
manipulation of nicotine, brought his 
allegations to ABC News in 1992 and 
worked with Day One during its year¬ 
long investigation which culminated in 
the airing of two expose segments on 
February 28th and March 7th, 1994.* 

[ 20 ] Do you see that sentence? 

[21] A: Yes, I do. 

122 ) Q: Did you write that sentence? 

[ 23 i A: Yes, I did. 

124] Q: Directing your anention par¬ 
ticularly to the words "brought his 
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ID allegations to ABC News in 1992," 
would you tell me just what were those 
allegations? 

[3] A: They were as I’ve described ear¬ 
lier, sir; the fact that 1 had learned from 
publicly-available information that 
tobacco companies had, and had used, 
sophisticated technology to control the 
nicotine levels or presence of nicotine 
in tobacco products. 

[9] Q: Is that it? 

no] A: Yes, sir. Those were the initial al¬ 
legations, as it says here. 

[ 12 ] Q: Well, initial or otherwise, are 
there any other allegations that you 
brought to ABC at any time prior to 
February 28th of 1994? 

H5] MS. ZIEVE: I am going to object that 
that’s over-broad, unless you can limit it 
at least to tobacco or tobacco manipula¬ 
tion or something. 

119] MR. WACHTELL: You can limit it to 
what you describe as the tobacco 
industry's manipulation of nicotine. 

[22] BY MR. WACHTELL: 

[23] Q: Did you bring any other allega- 
tions to ABC other than what you just 


described prior to February 28th of 

1994? _ 
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ID A: Whether they arc described as al¬ 
legations or not. I’m not certain, but 1 do 
know that as I obtained additional infor¬ 
mation on the subject, I did bring it to 
the attention, when I could, of ABC, yes, 
sir. 

16 ) Q: Well, will you tell me what the 
additional information was that you 
brought to their anention? 

19 ] A: Dr. John Slade published a book 
about tobacco addiction with an em¬ 
phasis on the pharmacologic effect — 
the drug effect of nicotine, and he cited 
information there which I brought to 
the attention of ABC about the fortifica¬ 
tion of tobacco, or reconstituted tobac¬ 
co with nicotine; that in order to fortify 
it, it was being added to that material, 
ns] If I’m not mistaken, I also brought to 
their attention — 

120 ) Q: Can we stop there? And I will let 
you complete that by telling me all the 
things, but I want to address my atten¬ 
tion to what you just said about the Slade 
book. 

124] Was there anything in that book that 
you have in mind, other than the sen¬ 
tence_ 
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(D and the footnote 34 that we talked 
about yesterday afternoon, when you 
talk about the book citing fortifications 
and reconstituted tobacco? 

15 ) Let me withdraw that for a moment. 1 
may have misspoke. 

[7] Why don’t you continue with your 
answer and 1 will come back. 

19] MS. ZIEVE: Do you remember where 
you were? 

HD THE WITNESS: If I remember cor¬ 
rectly, I also supplied to Day One a copy 
of an article by a gentleman named Sil- 
berstein, who described the reconstitu¬ 
tion process in the nicotine-related for¬ 
tification process. 

[ 16 ] I believe the article was from 1985, 
which I was made aware of,and this was 
in a tobacco trade publication. I believe 
it was Tobacco International. 

120] BY MR. WACHTELL: 

[ 2 i] Q: The Silberstein article described 
the reconstitution process in that jour¬ 
nal? 

[24] A: Yes. Very specifically, sir, 
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ill Silberstein explained there that 
nicotine levels could be as much as 
quadrupled in reconstituted tobacco by 
application of the Kimberiy-Clark/LTR 
process, sir. _ 
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15] Q: This was something that was 
openly described in the literature back 
in 1985? 

is) A: This was described in this article 
published in this tobacco trade publica¬ 
tion, yes, sir. 
til) Q: In 1985? 

Ii 2 ] A: I believe it was in 1985. 

(i 3 i Q: So that is about nine years before 
this Day One broadcast? 
iisj A: 1 don't know, sir. I don't know 
precisely when it was published. 

(17) Q: Eight to nine years? 

(is) A: Yes, sir. 

( 19 ) Q: So as for as you knew.it was not a 
secret; is that correct 7 
( 2 D A: That is correct. 

1221 Q: Anything else that you brought to 
the attention of Day One? 

124] A: Well, there were things 1 brought 
t o Day One’s attention on a regular 
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m basis. 

in One of those that I remember, in 
addition to the ones I’ve mentioned, was 
I had received a photocopy of what 
appears to be a book — I don’t know if 
it’s a boolQetffo^or book, but called 
“Switch down and Quit," which 
describes in some detail the effect of 
different cigarette brand lines, giving 
their varying levels of nicotine and tar, 
on the ability of people who smoke to 
quit smoking if they are desiring to do 
so but having difficulty doing so. 

H 3 i Q: Do you recall that at your 
counsels’ suggestion I narrowed my 
question to what you brought to them 
within the ambit of what you described 
as the tobacco industry’s manipulation 
of nicotine? 

lie) 1 think you are now straying from 
that question. 

120 ] Is there anything else — any allega¬ 
tions that you brought to Day One on 
what you describe as the tobacco 
industry's manipulation of nicotine? 

1241 A: The book, “Switch Down and 
Quit,” which listed at length the tar and 
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Hi nicotine levels, appeared on its foce 
to substantiate the careful control, or, if 
you will, call it manipulation of the levels 
not only of nicotine, but also tar in these 
products. 

16 ] For example.it listed several different 
versions of Now cigarettes and Carlton 
cigarettes which had very varying levels 
of the drug and of the other poison, tar, 
notwithstanding that they were all 
called Now or all called Carlton. So that 
there obviously was some serious con¬ 
trol over those substances. 


(Ml Q: Anything else you brought foiling 
within your description of the tobacco 
industry’s manipulation of nicotine? 

[17] A: I don't recall offhand, sir, but if 
you wish, I will mention so later if it 
comes to mind. 

do] Q: Certainly. Now, the first thing you 
say is that you had learned from public- 
ty-available information sophisticated 
techniques that were available to con¬ 
trol levels of nicotine. 

(25) That may not be word for word, 
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(1] but do you recognize your answer? 

( 2 ) A; Yes, sir. 

13] Q: What specifically did you bring to 
the attention of Day One within that 
description? 

16 ] A: Well, at the beginning, sir, before I 
knew more, what I brought to their at¬ 
tention was the testimony of the HJR 
attorney,'Richard Cooper, regarding the 
adding of extracted nicotine to what 
was allied Premier. 

Ii 2 i Q: That’s what we talked .about 
yesterday. 

ini Is there anything else that yoti 
brought to them constituting publicly-, 
available information of sophisticated 
techniques, et cetera, ct cetera? 
us] A: And the advertisement from Kim¬ 
berly-Clark’s LTR. 

120 ) Q: Anything else? 

( 2 D A: I do not recall other things, no, sir. 

( 23 ) Q: Of course, you brought to them 
Deep Cough; is that right? 

[251 Did Deep Cough fit within this 
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in ambit of allegations that you brought 
having to do with the manipulation of 
nicotine? 

131 A; Later, sir. 

I4i Q: Later. Well, I asked you both initial¬ 
ly and later. 

[7] There’s nothing else you are omitting 
to tell me about, sir? 

I9i A: Later. 

Iio) Q; Is there anything else you are 
omitting to tell me about? 

Ii 2 l MR. VLADECK: Object. 

113) BY MR. WACHTELL: 

[14] Q: My question was both initially, 
and then you answered me of things you 
brought later. 

ini At any time, is it correct that Deep 
Cough was one of the proofs, or 
whatever you will, that you brought to 
ABC in support of these allegations of 
the tobacco industry’s manipulation of 
nicotine? 

[ 22 ] A: I will be very specific and say that 
later Deep Cough contacted, directly, 
ABC. 


|24] In other words, I did not bring that 
source, in the sense that it might be 
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m interpreted as, but did help arrange 
that contact, yes, sir. 

(31 Q: Just so we have no lack of clarity 
on the record, my question is going all 
the way up to February 28th of 1994. 

(6) Is there anything else that you 
brought by way of proofs or potential 
proofs — let me just say proofs of allega¬ 
tions of tobacco company manipulation 
of nicotine to ABC? 

til] A; I recall bringing other informa¬ 
tion, for example, relating to Philip 
Morris’s Next. 

114] And also indirectly, but for purposes 
of completeness, I directed ABC to sour¬ 
ces — not confidential sources,but sour¬ 
ces who could elaborate on this infor¬ 
mation and provide additional informa¬ 
tion. 

[ 19 ] Q: By “this information,* you are 
talking about the items you have already 
ticked off for me; is that correct? 

( 22 i A: About the use of nicotine by the 
tobacco companies. 

[24] Q: Have you already told me in this 
deposition all such sources to whom 

you _ 
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ID directed to ABC? 

( 2 ) A: No, I haven't named all of them. I 
named a list yesterday, I recall. 

[ 5 ] It occurred to me later that I also 
referred ABC to Dr. C. Everett Koop, 
former Surgeon General. 

18 ) Q: Anybody else? 

(9) A: Dr. Michael Cummings at Roswell 
Park Oncer Institute, 
lui Q: Anybody else? 

[ 12 ] A: His colleague there. Dr. John 
Pauly. 

[14] Q; Anybody else? 

115) A: Not offhand, sir. That’s all I recall 
now, sir. 

Ii7] Q: Did you take your allegations 
regarding the tobacco industry’s 
manipulation of nicotine to any media 
person or organization other than Day 
One? 

[ 2 i] A: No, sir. Not to my recollection. 

[ 23 ] Q: Did you tell any other media or¬ 
ganization about the person who has 
been referred to as Deep Cough as a 

potential _ 
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m source? 

12 ) A: No, sir, not that I recall. 

0 ) Q: Did you take your allegations 
regarding the tobacco industry’s 
manipulation of nicotine to any 
governmental agency? 


Real Time Reporting 1-212-486-9028 Min-U-Script® 


Page 466 - Page 472 


http://legacy.library.ucsf.e<9Wtid]fBir6Ttp@0/p#w.industrydocuments.ucsf.edu/docs/xpxl0001 


Clifford Douglas - VoL 2 
December 21,1994 


Philip Morris v. ABC 


16 ) A: I bad discussions late in the 
process—that is, in the months prior to 
airing of the first segment on February 
28th—with the Food and Drug Ad¬ 
ministration, sir. 

lio] Q: I will come back to that in a 
minute. I just want to be sure I am cover¬ 
ing the waterfront. 

1131 Other than those discussions that 
you say you had later in the process 
prior to February 28th of 1994 with 
somebody at the FDA did you take your 
allegations that you describe as regard¬ 
ing the tobacco industry’s manipulation 
of nicotine to any other agency of the 
United States government at any time? 

( 20 ) A: No, sir. 

121 ] Q: Did you take your allegations of 

what you describe as being the tobacco 

industry's manipulation of nicotine to 

anybody in the Legislative Branch? 

I 2 S] A: You are asking at any time; is 

___ 

m that correct, sir? 

12 ) Q: At any time prior to February 28th 
of 1994. 

[4] A: Yes, 1 did, sir. 

[5] Q: Who and when? 

[6] A: It would have been in the latter 
pan of 1993 and the beginning pan of 
1994 when 1 spoke with staff persons in 
congressional offices about my under¬ 
standing that the tobacco industry 
manipulated nicotine, and that they 
should, in my opinion, consider legisla¬ 
tive options for addressing this issue. 

113! Those people would have included 
the offices of Representative Synar, Rep¬ 
resentative Durbin, Representative Wax- 
man, Senator Kennedy's staff, Senator 
Bingaman’s office. 

i ia) If there are others that I think of, I 
will let you know. 

120 ] Q; Did you bring to these people the 
same supporting proofs of your allega¬ 
tions that you brought to Day One? 

123 ] A; The same initial supporting proof, 
sir, although much time had passed 
since the beginning. _ 
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ID I was very careful to bring to these 
people in Congress only those pieces of 
information that I've described that 
were already publicly available; nothing 
that had been discovered anew or that 
was confidential in the context of my 
own work or the Day One investigation. 
18 ] Q: Well,I must say I’m somewhat puz¬ 
zled by that answer. 

I io] When I previously asked you for 
what you brought to Day One, you told 
me you brought them the testimony of 
Mr. Cooper of HJR with respect to 
Premier, you brought them the LTR ad, 
you brought them information about 


Philip Morris denicotirang cigarettes 
with Next and. the process that was 
used. 

[17] You brought them whatever was in 
the Slade book, you brought them the 
Silbcrstein article, and you brought 
them a photocopy of ‘Switch Down and 
Quit.* 

( 2 i] Now, p utting aside that you also set 
up a communication between Deep 
Cough and ABC, all of the items 1 have 
related that you told me about were all 
public; is that correct? 

I 2 S] A: I believe so, if I heard them 
' Pag* 475 

III correctly, yes, sir. 

12 ] Q: So you did bring all those same 
thing s to these legislative people? 

(4] A: No. No, sir, 1 didn’t. I didn’t bring 
all of them. What I brought, in my recol¬ 
lection, was a selection which included 
the Cooper testimony, the LTR ad — I’m 
not certain, but 1 believe I may have 
supplied a copy of the Slade chapter 
from the book, the first chapter, to per¬ 
haps a couple of the more knowledge¬ 
able staff. 

U3i I probably also included the Sil- 
berstein article in selected circumstan¬ 
ces or instances, but I'm certain I didn’t 
provide the whole ‘Switch Down and 
Quit" photocopy. 

in) I’m not aware of having provided 
anything else, sir. 

U9] Q: Prior to the time that the Day One 
broadcast was broadcast on February 
28th, were any legislative bearings 
scheduled as a result of your bringing 
these allegations to any of these people? 
[24] A: No, sir. 

1 25] Q: At any time when you met with 
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in the person that has been described as 
Deep Cough, was anybody else present? 
(3] A: Yes, sir. 

14] Q: Tell me such occasion or oc¬ 
casions. 

16 ] A: It was on one occasion, sir, and my 
boss, my partner, Matthew Myers at As- 
bill Junkin Myers & Buffonc, was 
present. 

[9] Q: Any other occasion where you 
met with Deep Cough where anybody 
else was present? 

nil A: No, sir. I met with Deep Cough 
once, sir. 

Ii3) Q: Only once, sir? 

[14] A: Only once, sir. 

ns] Q: And that was the occasion? 

[ 16 ] A: Yes, it was, sir. 

117] Q: I take it you did have subsequent 
telephone conversations, then, with 
Deep Cough? 


[ 20 ] A: Yes, we did, sir. 

I 2 i) Q: In any subsequent telephone 
conversations that you bad with the per¬ 
son described as Deep Cough, was there 
anyone else on the line? 

[ 25 ] A: I don’t believe so, sir. 
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ID Q: Is there any question in your mind 
on the subject? 

[ 3 ] A: There is a quesdon in my mind; I'm 
not certain. 

[ 5 ] It's because there were many conver¬ 
sations, but it is possible, 
m My uncertainty lies in the possibility 
that there was at least one three-way call 
which would have been with Walt Bog- 
danich, but I do not know that that 
happened with certainty, sir. 

[ 12 ] Q: Any recollection of any call or 
potential call where anybody else was 
on the line other than Mr. Bogdanich? 
US) MR. WITTEN: Potential call? 

Ii6) MR. WACHTELL: One that is poten¬ 
tially lurking in his recollection. 

[»] THE WITNESS: It was something I 
considered doing at the time, sir, which 
is why I am not certain. 

[2D But the answer is no. 

[22] BY MR. WACHTELL: 

[ 23 ] Q: Do you have any knowledge or 

information of the person described as 
Deep Cough ever telling whatever story 
she had about _ 
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ID cigarette manufacturing to anyone 
other than you, Mr. Myers, if he was 
present for any pan of the telling of her 
story, or the people from Day One? 

[5] A: Your question, just to be certain, is 
whether Deep Cough spoke with other 
individuals about this story in addition 
to the ones you've just named; Correa? 
19] Q: Yes. Do you have any knowledge 
or information of her having conveyed 
her story or any portion thereof to 
anybody else? 

H 3 i A: Yes, sir. 

[U] Q: How did you come by this 
knowledge or information? 

( 16 ) A: Deep Cough told me, sir. 

[17] Q: What did she tell you? 
(Instruction Not to Answer.) 

[ 21 ] MS. ZIEVE: Cliff, if this is informa¬ 
tion you gained in your role as an attor¬ 
ney for this individual, then I’m going to 
instrua you not to answer. 

[25] But if it is information you _ 
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ID gained otherwise, you can answer. 

(2i THE WITNESS: Sir,this unambiguous¬ 
ly was a pan of the attorney-client 
relationship._ 
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15) BY MR. WACHTELL: 

{6] 0; When in point of time was it that 
she told you this? 

[§) A: It was in, again, late 1993 or early 
1994,1 believe, sir. 

Iioi MR. WACHTELL: That is the period 
of time where the witness has indicated 
that although there was an attorney- 
client relationship, the communications 
were in their respective capacities as 
source and supposed confidential 
source and journalist. 

Its] THE WITNESS: Most of the time, sir. 
lisi BY MR. WACHTELL: 

1191 Q: I would like to know what the 
communication was. 
fzi) A: Yes. As I said, the lawyer-client 
relationship continued into the spring 
of this year, and there were instances 
where we spoke with regard to that 
aspect of our overall relationship, sir. 
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ID Q: Are you refusing to answer my 
question as to what you were told about 
other persons to whom Deep Cough 
told her story? 

14] A: As far as they directly implicate 
the legal relationship here, yes, sir. 
m Q: I'm not asking for anything that 
directly relates to any legal relationship. 
19 ] I'm asking for a simple fact, which is: 
mi What other persons do you have 
knowledge or information she told her 
story to? 

U 3 ] MS.ZIEVE: This has been asked, and 
the witness has told you he's not going 
to answer. 

lie] I've instructed him not to answer to 
the extent it would implicate the attor¬ 
ney-client privilege. 

(i9i Do you have another question? 

120 ] MR. WACHTELL: Let me see if I can 
narrow it. Maybe it will help, but I doubt 
it, given your attitude. 

1231 BY MR. WACHTELL: 

1241 Q: The other person or persons to 
whom Deep Cough told all or part of her 

story, _ 
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m were any of them connected with any 
media organization? 

[ 3 ] A: No, sir. Again, the relationship — 
rather, the communication that we are 
discussing was one that bore on this 
individual's legal rights and concerns, 
sir. 

is] Q: I’m afraid I don't know whether 
you have or have not answered my ques¬ 
tion. 

no] 1 don't know if you have answered 
my question or refused to answer my 
question. 

[13] Have you answered my question or 
are you refusing to answer the question? 


US) MR. VLADECK: If you look at the 
transcript, he said "No, sir,' and then he 
explained his answer, 
us] The transcript is right in front of you. 
po] MR. WACHTELL: 1 see the transcript, 
and I don’t know whether "No, sir* 
means he is not going to answer my 
question or whether it means, "No, it 
was not anybody in the media." 

[ 2 $] THE WITNESS: I simply answered 
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ID your question whether it was regard¬ 
ing anybody in the media, sir. 

[31 No, sir. 

14] BY MR. WACHTELL: 

15] Q: It was not anybody in the media? 

16 ] A: That's correct. 

m Q: If you would have stopped there, 
we could have moved on. 

[9] A: I will seek to do so, sir. 

lio] Q: Was it somebody connected with 

government? 

Ii 2 ] A: I'm unable to answer, sir,because 
of the attorney-client relationship. 
(Instruction Not to Answer.) 

117] BY MR. WACHTELL: 

tig) Q: When, in point in time, was it that-' 
you understand a communication to 
have taken place between Deep Cough 
and somebody in the government 
which you are not willing to disclose to 
me? 

123 ] MS. ZiEVE: Object to the form. 

[24] MR. WACHTELL: I’m doing the best 
I can with the form to try to skin all 
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III these claims of privilege here. 

12 ) MS. ZIEVE: La’s skip your commen¬ 
tary here. 

14] BY MR. WACHTELL: 

[3] Q: Can 1 have an answer to my ques¬ 
tion? 

[7] When is it that you have some under- 
sanding, which you are not prepared to 
go into, that Deep Cough told all or part 
of her story to somebody in govern¬ 
ment? 

ml MR.WTTTEN: Object to the ques¬ 
tion. 

H 3 ] MS.ZIEVE: He never said that he 
had such an understanding. 

US) MR. WACHTELL: I’m entitled, on the 
issue of malice in this litigation, to seek 
to find out whether this person took her 
story to other people who thought it 
amounted to a hill of beans and ABC 
turned it into a mountain. 

[ 2 i] Therefore, I am entitled to seek to 
ascertain the timing, and anything else I 
can find out about it, because it is very 
critical to the issue of malice. 

125] Now, if in fact you are going to 
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in refuse to la the witness enlighten us 
on this subjea,so be it,but at least I want 
the record to be clear that you arc refus¬ 
ing to la the witness enlighten us on this 
subject. 

15 ] MS. ZIEVE: I didn't instrua the wit¬ 
ness not to answer this question, 
pi My objection was that you missated 
bis testimony, which is true. 

91 BY MR. WACHTELL: 

no] Q: Tell me your best knowledge or 
information as to the timing of any com¬ 
munication that may have taken place 
between Deep Cough and any 
governmental person. 

[Hi A: It was,again,sir,citherinthe latter 

pan of 1993 or in the early pan of 1994. 
or both. 

117] Q: Can you tell me any knowledge 
or information you have as to who in the 
government that was? 

[ 20 ] A: I misspoke. If I misunderstood 
your question, sir, to involve the govern¬ 
ment, then I didn't hear it correctly. 

[2311 did not intend to say that it affeaed 
communication with the government, 

sir. _ 
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ID Q: Well, I will try again. The com¬ 
munication that you have referred to 
that took place, as you understand, in 
late '93 or early '94, that you have told 
us was not with any media repre¬ 
sentative, I’m now asking you, was it 
with a governmental representative? 

18 ] A: I will say, sir, based on the judg¬ 
ment which I've just arrived at, and I 
hope is in the best interests of my client, 
that the communication was with the 
government. 

Ii 2 ] The communication involved strictly 
legal matters in terms of my involvement 
in this, and the reason that the client 
related that to me was with regard to 
legal representation. 

Ii7] I sate that very circumspectly and 
without any intention whatsoever of 
waiving the attorney-client privilege, sir. 
[ 20 ] Q: Do you know what agency, or 
agencies, of the government was in¬ 
volved? 

122 ) A: Yes, I do. 

[ 23 ) Q: Would you tell us? 

[24i A: It was the Food and Drug Ad- 

ministration, sir. _ 
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m Q: Did you accompany the person 
described as Deep Cough? 

[3] A: No, sir. I've only seen Deep Cough 
once, as I've noted, sir. 

[5] Q: You have referred previously that 
you—I think you said later in the 
process, prior to February 28th, 1994- 
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took your allegations to the Food and 
Drug Administration; is that correct? 
l to] A: Yes, sir. 

ini Q: Who did you speak with there? 

[in A: I have spoken with an associate 
commissioner named Jerry Mande, and 
was contacted by an agent there, sir, 
whose name is Gary Light. 

116 ] Q: Did you furnish various proofs to 
these people, or what you considered to 
be proofs of supposed tobacco com¬ 
pany manipulation of nicotine? 

[ 20 ] A: Yes, I did, sir. 

121 ] Q: Were those substantially the same 
materials that you had furnished to Day 
One? 

124] A: They were closer, in actuality, to 
what 1 had furnished congressional 
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Ill representatives, sir. 

[ 2 ] Q: So it was included within the 
materials that you had furnished to Day 
One, but not necessarily all of them; is 
that correct? 

[6] A: Yes, sir, that is correct. 

m Q: Are there various documents— 
memos, retained copies, faxes, or the 
like—evidencing what you furnished to 
these gentlemen at the FDA? 
ini A: If there is, sir, it is in the docu¬ 
ments that have been produced already. 
113 ) I don’t recall anything in particular, 
sir. 

us] MR. WACHTELL: If there exists any 
memoranda, notations, faxes or the like 
evidencing communications with the 
FDA, we would certainly call for them 
to be produced. 

(Request for Production.) 

122] BY MR. WACHTELL: 

[231 Q: What then transpired between 
yourself and the people at the FDA, if 
anything? _ 

” — - Pa9e 486 
in A: I had discussions with these in¬ 
dividuals about — there were two parts, 
sir. 

[3] 1 had discussions with these in¬ 
dividuals about some of the information 
of which 1 was aware dealing with 
nicotine manipulation. The focus was 
quite specific in that regard. It was on 
tobacco and health generally, in other 
words. 

19] In addition, in my role — quite apart 
from the source, but in my role as a 
colleague with ABC, I sought to assist 
ABC in scheduling an interview with the 
FDA Commissioner, David Kessler. 

IM] Q: Were you successful in that? 
us] A: No, 1 was not, sir. 

H6] Q: Apart horn seeking to schedule 
an interview, and going to your discus- 
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•ions of information with respect to 
nicotine manipulation, will you tell me 
what went on between yourself and Mr. 
Mande or Mr. light 7 

[ 2 1] Are those the only two people you 
communicated with at the FDA on this 
subject 7 

[24] A: I am almost certain that is the 
case, sir. _ 
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ID Q: Tell me what went on in any dis¬ 
cussions that you had on the subject of 
nicotine manipulation. 

[4] A: Well, after providing the informa¬ 
tion which 1 described to them, I sub 
scquently spoke with the source, the 
confidential source, who then separate¬ 
ly made contact with the FDA. 

Pi So I was able to, in that regard, 
facilitate that happening. 

(ill But the communication was direct 
between those parties, and I was not 
involved. 

H 3 ] Q: So the communication that Deep 
Cough had with the FDA, in your under-; 
standing, was with the same people that 
you were talking to? 

[17] A: I’m only aware of communication 
being between Deep Cough and Mr. 
Light, sir. 

ti 9 ] Q: Did Mr. Light or Mr. Mande or 
anybody else at the FDA ever recount to 
you anything that Deep Cough had told 
them? 

[ 22 ] A: No, sir. They were very clear on 
that, sir. 

124] Q: Did they ever tell you anything 
about what was going on at the FDA 
with respect 
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[i] to any information you gave them or 
Deep Cough gave them? 

13 ) A: No, sir. Their reaction generally 
was “Thank you very much. We would 
be glad to hear anything you have to tell 
us.* 

m Q: Did they indicate to you that they 
were planning on taking any action 
based on the information? 
no] A: No, sir, they did not. 

[ill Q: Did you at any time tell them, in 
words or substance, "You really ought to 
consider doing something because Day 
One is coming out with this expose”? 
[i$] A: No, sir, I did not communicate 
that to them. 

[17] Q: Did you hope that the program 
that Day One was going to broadcast 
would galvanize the FDA into action? 
[ 20 ] A: In my wildest dreams, yes, sir, I did 
hope that something like that would 
happen. 

[23] Q: Is it correct that your wildest 
dreams came true? 

Min-U-S cript® 


[25] A: I’m not certain, sir. 
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[1] The timing of the Day One broadcast 
and the FDA letter to the Coalition on 
Smoking OR Health was obviously very 
dose. 

HI I fch that, personally — it was a per¬ 
sonal opinion, sir, that FDA may have 
sought to make its announcement 
before ABC did, but that was conjecture, 
and I don’t know whether that was the 
case, sir. 

[ 9 ] Q: Well, look at Exhibit 116, the 
second page, 
in) A: Yes, sir. 

[ 12 ] Q: The footnote that appears in italic 
type at the bottom of the press release, 
did you write that? 

(151 A: Yes, sir. 

116 ] Q: Quote: “Mr. Douglas persuaded 
ABC News in 1992 to investigate the 
tobacco industry’s manipulation of 
nicotine, then assisted ABC's Day One 
during its year-long investigation. 

[ 2 ii The resulting exposes helped spur 
a.major shift in U.S. government policy 
when the U.S, Food and Drug Ad¬ 
ministration announced in February 
1994 that it would, for the first time, 

consider regulating tobacco _ 
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ID products as drugs." 

[ 2 ] I’m going to stop reading there. 

Hi When you wrote that, did you believe 
that to be true? 

[6] A: Yes, sir. This, of course, was my 
conjecture, and I believed, and frankly 
hoped it to be true, yes, sir. 
no] Q: Do you still believe it to be true? 
[it] A: I believe it to be true, yes, sir. 

[i4] Q: Now, did you take any notes of 
any communications with Deep Cough 
or tape any such communications? 

[17] A: Yes, sir; I never taped any com¬ 
munications, but I did take notes now 
and then. 

[ 20 ] Q: Were those notes retained? 

[ 2 1] A: To the extent that they are 
reflected in the production of docu¬ 
ments and the privilege log, yes, sir. 

124] Q: Other than that? 

( 2 $) A: No, sir. 
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ID Q: Let me direct your attention to the 
privilege log, which is Exhibit 108. 

[3] I would direct your attention to the 

fourth, fifth, sixth, seventh items, either 
being a handwritten note of a telephone 
conversation or a typed note of a 
telephone conversation; is that correct? 
[8] A: Yes, I believe I see what you are 
referring to, sir. _ 
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tio) Q: Two of these, at least, are in the 
time span 1993, and the other two are 
undated. 

U 3 i Were those likewise between the 
January 27th date indicated for the 
fourth item and the May 27tb date indi¬ 
cated for the seventh item? 

Ii7) A: I do not know, sir. 

lie) Q: Were they during the period of 
time, where,as you've testified, the com¬ 
munications you were having with 
Deep Cough were in your capacity as 
confidential source and journalist? 
iz 3 ) A: 1 can’t tell from this log, sir. 

(Hi Q: The log doesn’t refer to attorney- 
client privile ge with respect to these 
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ill documents as a reason for withhold¬ 
ing the document; is that correct? 

Ul A: Yes, sir. 

Hi Q: Are there materials or substance of 
communications being made to you by 
Deep Cough as reflected by those notes 
that could be produced without reveal¬ 
ing Deep Cough's identity? 

191 A: I would have to review these 
documents, sir. 

ini MR. WACHTELL: We would ask that 
that be done, and any and all portions 
thereof that can be produced without 
revealing Deep Cough's identity be 
produced, without prejudice to our 
position, of course, that there is no 
privilege here at all. 

(Request for Production.) 

120) BY MR. WACHTELL: 

ini Q: Did you provide the people at 
ABC with any questions that they should 
put to Deep Cough? 

124) A: I don't recall specifically, sir. 
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id Q: Do you recall generally? 

[ 2 ] A: I can say that I may have. 

Ul Q: Did you do so in writing? 

14) A: No, sir. I don’t recall doing so in 
writing. 

16 ] Q: 107 for identification, if you will 
take a look at it, which is your May 1994 
special report: 

191 Let me direct your attention to page 
4 of this document. 1 think we were 
looking at page 6 yesterday. 

112 ] At the top of the second column on 
page 4: 

114] "Tobacco manufacturers add sub¬ 
stantial quantities of nicotine to their 
products that they have purchased from 
other sources, including firms which 
specialize in extracting and processing 
nicotine and other substances.* 

120 ] Now, we talked yesterday about 
denatured alcohol, and I’m going to ask 
you to exclude anything having to do 


with denatured alcohol from your 
answer to my question. 

124) My question is: What other basis did 
you have 
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ID for this paragraph? 

12 ] A: It was based on the Day One inves¬ 
tigation, sir. 

Mi Q: When you say, "on the Day One 
investigation," do you mean what ap¬ 
peared on the air on the Day One pro¬ 
gram? 

m A: Yes, Sir, the references to Dr. Madis 
and Meer Corporation and other sup¬ 
pliers, sir. 

no] Q: Other than what appeared and 
was broadcast on the air by Day One, 
and other than anything having to do 
with denatured alcohol, those were 
your sole sources for this paragraph? 

us) A: I would add to that, sir, my belief, 
although it wasn't essential to this para¬ 
graph, that the Kimberly-Clark/LTR 
process was involved in the same thing. 

119 ] Q: You've told me everythiiig now 
that was a basis for your writing this 
paragraph? 

122 ] A: I believe so, yes, sir. 

( 231 Q: Now, I asked you yesterday 
whether you had any knowledge or in¬ 
formation that Philip Morris was in fret 
purchasing any 
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ID reconstituted tobacco from LTR, and 
I think I have your answer to that on the 
record, but I’m not sure whether or not 
I asked you whether you ever told 
anyone at ABC that you had any 
knowledge or information that Philip 
Morris was in fact buying any 
reconstituted tobacco from LTR, or from 
Kimberly-Clark, for that matter. 

I8i A: I’m not certain, sir, and the date is 
relevant. 

no] I don’t recall precisely when I 
learned that that might be the case. 

Ii 2 ) It may have been after the show 
already had aired, sir. 

1 14] Q: Well, let’s go back to before 
February 28th of 1994. 

116 ] Did you ever tell anyone at ABC that 
you had any knowledge of Philip Morris 
buying any reconstituted tobacco that 
was produced by LTR or Kimberly- 
Clark? 

120 ] A: Not in my recollection, sir. 

[ 2 i] Q: And you did not have any 
knowledge or information prior to that 
time of any such fact; is that correct? 

124] A: I'm not certain that 1 did, sir, that 
is correct. 
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ID Q: You referred earlier this afternoon 
both to the Kimberly-Clark ad and to an 
article by Silberstein; is that correct? 

Ml A: Yes, sir. 

(Deposition Exhibit 117 referenced.) 

IS] BY MR. WACHTELL: 

19 ] Q: I think we marked the Kimberly- 
Clark ad yesterday as 109, and I'm going 
to mark as Exhibit 117 a document that 
has been produced to us from the files 
of the defendant bearing document 
production numbers 1020924 through 
4. 

US] It is headed ‘Flavouring 
Reconstituted Tobacco,’ by Donald A. 
Silberstein. 

us) There is a handwritten notation that 
it’s from the Tobacco Journal Interna¬ 
tional. 

I2D Is this the article to which you refer? 
123 ] A: Yes, it is, sir. 

424 ] Q: Did you refer the people at Day 

One to this article? _ 
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ID A: I believe I did so, sir, yes. 

12 ] Q: Directing your attention to the 
two paragraphs in this article headed 
"Nicotine Fortification," do you see 
that? 

15 ] It’s on the third page of the article. 

17] A: Yes, sir. 

ib] Q: "The flexibility of the two-step 
Kimberly-Clark process allows for many 
changes in the chemical properties of 
the finished reconstituted tobacco 
sheet. 

[in "One change that should be dis¬ 
cussed when speaking of flavor is the 
fortification of the nicotine content of 
the finished sheet. 

Ii6j "Though standard reconstituted 
tobacco products contain .7 to 1 per¬ 
cent nicotine, LTR Industries offers the 
possibility of increasing the nicotine 
content of the final sheet to a maximum 
of 3.5 percent." 

1 2 1) Do you sec that language? 

122 ] A: Yes, sir. 

( 23 ) Q: Was that the language that you 
had in mind when you previously 
referred me to Mr. Silberstein's article? 
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ID A: I did have this language in mind, 
yes, sir. 

D) Q: Did you know anything else about 
LTR or what could or could not be done 
with the process that LTR utilized, other 
than what was in the ad which was 
marked yesterday as 109 and other than 
what was in this article? 

IS] A: The segment you just read and the 
following language after that segment, 
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plus the ad, were, in my recollection, 
what I knew about the LTR Kimberly- 
Clark process, sir. 

112 ] Q: That was the totality of your 
knowledge? 

iu] A: As hr as I recall, yes, sir. 

US] Q: This article by Mr. Silberstein — 
is it Mr. Silberstein or Dr. Silberstein? 
lie] I don’t know which it is, but I don’t 
mean to slight the gentleman if he is a 
doctor. 

[ 2 1] A: It appears he is with LTR In¬ 
dustries. 

123 ] Q: Maybe they have some doctors 
on their staff. 

[25] This article says, "LTR 
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ID Industries offers the possibility of in¬ 
creasing the nicotine content in the final 
sheet." 

131 Is that correct? 

[4] A: Yes, sir. 

[5] Q: You understood that to mean that 
one could do it if one wanted to, is that 
correct, use the process in that way? 

[8] A: Yes, sir. 

19] Q: The corollary of that was that if 
one did not want to do that, one did not 
have to do that in using the process; is 
that correct? 

[ 13 ] A; Yes, sir. Yes, sir. 

IU] Q; You have also testified that it is 
your understanding that Philip Morris 
had licensed the Kimberly-Clark tech¬ 
nology, paper-making technology, and 
utilized it in its reconstituted tobacco 
operation; is that correct? 

[ 20 ] A: I’ve stated that I was told that that 
might be the case — 

[ 22 ] Q: Might be. 

[ 23 ] A: — that they did access this 
process. 

[25] Q: The process being the 
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m Kimberly-Clark paper-making 
process; is that correct? 

13] A: The Kimberly-Clark and LTR 
process, sir, including the nicotine 
aspect of the process. 

[6] Q: Including what you understood 
from the Silberstein article was that it 
was possible to utilize the process to add 
nicotine; is that correct? 

l io] A: Yes, sir. 

in] Q: Did you have any knowledge or 
information that Philip Morris was in 
fact, in its reconstituted tobacco opera¬ 
tion, using this process to increase the 
nicotine content of the natural raw 
materials that went in the factory 
entrance for use in reconstituted tobac¬ 
co? 


[is] A: in the fashion that the word "in¬ 
crease" is used here, I was told, sir, that 
that might be the case. 

[ 2 1] Q: Who told you this? 

[ 22 ] A: As I said, I was told that it might 
be the case by the person you refer to 
as Deep Cough, sir. 

[25] Q: So you are saying that Deep 
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ID Cough, just to be sure we are dear, 
told you that it might be the case that 
Philip Morris,in the course of producing 
reconstituted tobacco, was adding 
nicotine, in addition to the nicotine 
which naturally occurred in the raw 
materials coming in at the front end of 
the reconstituted tobacco plant; is that 
what you are telling me? 

[ 9 ] MR. WITTEN: May I have a moment to 
read the question, please? 

[in Thank you. I object to its form. 

[13] BY MR. WACHTELL: 

[14] Q: You can answer. 

[15] A: The reference to a reconstituted 
tobacco plant, sir, doesn’t make sense to 
me. 

in) If you could clarify, please? 
us] Q: "Plant” is not a growing plant; 
“plant" is a man ufacturing plant, if there 
is any lack of clarity. 

I 2 i) A: That helps, sir.Thank you. 

[231Q: I wonder whether that was really 
necessary. 

[25] A: My understanding of what it says 
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m here, sir, in Silberstein’s article,and my 
unders ta n din g from what I was told in 
the ‘might be" way that I was told by 
Deep Cough, sir, is not that the nicotine 
level, using this process, was increased 
beyond what the reconstituted material 
had as it entered the plant, sir, but rather, 
once it had been reconstituted into a 
sheet, that the nicotine level at that 
point was considerably lower than it 
could be made by using this process, sir. 

ml Q: I don’t think you are answering 
my question. 

[ 13 ] A: Could you please rephrase the 
question, then? 

US) Q: Did Deep Cough tell you that it 
might be the case that Philip Morris, in 
the course of manufacturing 
reconstituted tobacco, was introducing 
into the process extraneous nicotine, 
other than the nicotine that was in the 
raw materials; the tobacco leaves, frag¬ 
ments, stems, or the like that were the 
raw materials of the process? 

123) MR. WITTEN: I object to the form of 
the question. It’s misleading. 

125] THE WITNESS: If I understand 
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It] your question, sir, then let me answer 
that yes, he told me that that might be 
the case. 

Bl BY MR. WACHTELL: 

Hi Q: And the corollary is that Deep 
Cough did not tell you that he knew this 
to be the case? 
m A: Exactly right, sir. 

[8] Q: Did Deep Cough tell you that it 
might be the case,in the same sense that 
Silberstein is using it, that it is possible 
to use the process in that way? 

112 ) A: Deep Cough and I, both knowing 
from our different perspectives that this 
is the case, understood that that was 
possible, yes, sir. 

US) Q: So Deep Cough, to be sure I un¬ 
derstand, was telling you that knowing 
the technology that Philip Morris used, 
which was the Kimberly-Clark technol¬ 
ogy, that it was possible to use their 
technology and add extra nicotine, as 
Silberstein is saying here; is that correct? 
123 ) A: Deep Cough did say with refer¬ 
ence to Kimberly-Clark and LTR 
together, sir, as an entity, that that was 

possible as _ 
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ID described here. 

[ 2 ] Although my impression, too—not 
although, but in addition—was that 
Deep Cough had further information, 
but which I was not made aware of. 

|6] Q: Did Deep Cough tell you that 
Deep Cough had any further informa¬ 
tion on the subject of Philip Morris in¬ 
troducing any extraneous nicotine, 
other than the fact that Philip Morris 
utilized the Kimberly-Clark paper¬ 
making technology which Silberstein 
was saying could be used, it was pos¬ 
sible, to add extra nicotine? 

[14] MR. WITTEN: I object to the form of 
the question. 

ti6] THE WITNESS: Deep Cough did not 
tell me explicitly that he had further 
information. 

Ii9] As I said, it was my impression that 
that might be the case, sir. 

[2i] BY MR. WACHTELL: 

122 ] Q: It was your "impression" that this 
‘might be the case." but Deep Cough 
never told you that, is that correct? 

[25| A: No, sir. Deep Cough said that 
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m that might be the case. 

[ 2 ] Q: Deep Cough said it was possible 
that Philip Morris could use the technol¬ 
ogy and add extra nicotine; is that cor¬ 
rect? 

[5] A: Used the word "might," and per- 
haps said "possible" as well, sir, yes. 
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Pi Q: Did be tell you anything else on 
the subject of any knowledge or infor¬ 
mation as to whether Philip Morris in 
feet did so? 

lio] A: No, sir, not in my recollection. 

UD Q: Putting this aside, now, because 
we have covered the communications 
you had with Deep Cough on the sub¬ 
ject, did you have any other knowledge 
or information that Philip Morris, in con¬ 
nection with its reconstituted tobacco 
process, in fact introduced any addition¬ 
al nicotine into the tobacco other than 
such nicotine as naturally occurred in 
the tobacco raw materials which in¬ 
come to the reconstituted tobacco 
facility? 

pi] MR. WCTEN: I object to the form of 
the question. 

( 23 ] THE WITNESS: If I understand the 
question correctly, sir, I was told, again, 
using the ‘might* phraseology, by in¬ 
dividuals 
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ID at the American Health Foundation 
that that might be the case — which 
they knew to be the case with other 
companies, but could not specify at that 
juncture whether it was the case with 
respect to Philip Morris itself. 

16] BY MR. WACHTELL: 

m Q: Had the American Health Founda¬ 
tion, to your knowledge, ever done any 
work with respect to analyzing any 
Philip Morris product? 

UD A: I do not know, sir. 

Ii 2 ] Q: You have no knowledge that they 
did; is that correct? 

|m) A: 1 do not know; that is right. 

list Q: Any other information that you 
had of any nature whatsoever which 
would indicate that Philip Morris — put¬ 
ting aside whether it was possible to do 
it in connection with the process as Mr. 
Silberstein described in his article, 
whether Philip Morris was in feet doing 
•t? 

122 ] MR. WITTEN: Object to the form of 
that question. 

[24] THE WITNESS: I was not given such 
information, sir. 
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ID BY MR. WACHTELL: 

[ 2 ] Q: Putting aside anything you were 
told by Deep Cough, because I think 
you’ve told us what Deep Cough told 
you, or at least I hope you have, did you 
have knowledge or information that any 
other domestic tobacco manufacturer 
was introducing any additional nicotine 
in connection with its reconstituted 
tobacco process, other than the nicotine 
naturally occurring in the tobacco raw 
materials utilized in that process? 


[i 2 ] MR. WITTEN: I object to the form of 
the question. 

UD THE WITNESS: Sir, 1 will attempt to 
answer. 

[ 16 ] There were several parts to the ques¬ 
tion, but let me do my best, and then you 
can clarify, if need be. 
ns] The information I was given was that 
the American Health Foundation, in its 
study of brands produced by RJ. 
Reynolds and Brown & Williamson, had 
identified the feet that — they told me 
they were certain that the nicotine con¬ 
tent in the reconstituted tobacco in the 
five brands which I'm referring to was 
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ID significantly higher than they said it 
would have been had nicotine not been 
added to that reconstituted tobacco 
after the reconstituted tobacco sheet 
had been formed. 
t$] BY MR. WACHTELL: 

16 ] Q: Let me ask you, other than what 
you learned from the American Health 
Foundation, did you have any other in¬ 
formation on that subject with respect 
to whether any other American tobacco 
manufacturer was introducing ex-;, 
traneous nicotine in the reconstitution 
process not naturally found in the tobac¬ 
co fragments and other raw materials 
utilized in that process? 

US] MR. WITTEN: 1 object to the form of 
the question. 

ini THE WITNESS: I was told that as a 
part of this process, sir—and please seek 
to clarify if you need to do so—that the 
nicotine content, while it remained the 
same in some brands of the companies 
I named than others, was adjusted up¬ 
wards for purposes of delivery to the 
consumer, sir, by addition of other 
chemicals like ammonium carbonate. 

[25] BY MR. WACHTELL: 
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m Q: Who told you that? 

[ 2 ] A: I believe I learned that from Dr. 
Greg Connolly. 

14] Q: When? 
ui A: This year, sir. 

I6| Q: Before the airing of the program? 

[8] A: After airing of the program. 

19] Q: After airing of the program? 

I io] A: Yes, sir. 

UD Q: Let’s go back to the period up to 
February 28th, 

113] Did you have any other information 
that any other American domestic tobac¬ 
co manufacturer was adding extraneous 
nicotine in the course of the process of 
or after the manufacture of 
reconstituted tobacco, separate and 
apart from whatever nicotine was nor¬ 


mally in the natural tobacco materials 
that went into the process? 

I2i] MR. WITTEN: Object to the form of 
the question. 

[ 23 ] THE WITNESS: Based on my under¬ 

standing of your question, 1 don't recall 
that, sir, no. _ 

Pag* 512 

ID BY MR. WACHTELL: 

[ 2 ] Q: You've referred to the American 
Health Foundation telling you of being 
certain of whatever they found. 
t$] When was that? 

16 ] MS. ZIEVE: When did they find it or 
when were they certain? 

[8] MR. WACHTELL: When did they tell 
him that they were supposedly certain, 
no] THE WITNESS: I was told, most 
recently, sir, only a few weeks ago. 

112] BY MR. WACHTELL: 

( 131 Q: You had a telephone conversa¬ 
tion with Dr.Prokopczyk,is that correct, 
of the American Health Foundation? 

[ 16 ] A: Yes, sir, as is publicly known. 

Ii7] Q: That was on November 23rd of 
1994? 

[19] A: Yes, sir. 

120 ] Q: And he said he was certain that 
RJR added nicotine to its reconstituted 
tobacco, either alone or as a pan of a 
solution of flavorings; is that correct? 

[24] A: Yes, it is, sir. 

[25] Q: Do you have any awareness of 
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id Dr. Prokopczyk having expressed 
some certainty on that subject prior to 
February 28th of 1994? 

[31 A: I was not told about certainty, no, 
sir. 

15] Q: Do you have any knowledge of Dr. 
Prokopczyk having performed any 
analysis of any Brown & Williamson 
cigarette prior to February 28th of 
1994? 

19] A: Yes, sir. If the information I 
received is correct, then he did so. 

HD MR. WACHTELL: I’m told that the 
technician is at the end of the videotape. 
[ 13 ] VIDEO OPERATOR: Going off the 
videotape record. The time now is ap¬ 
proximately 2:32. 

116 ] This is the end of ape number 5. 
(Recess.) 

[2D VIDEO OPERATOR: Going back on 
the videotape record. The time now is 
2:42 approximately. 

124] This is the beginning of tape number 
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ID Please begin. 

[31 BY MR. WACHTELL: 
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Mi Q: Now, Mr. Douglas, you hare told 
us, I believe, that you did not communi¬ 
cate to the people at Day One any of the 
discussions that you had with Deep 
Cough on the subject of reconstituted 
tobacco or indeed anything else; is that 
correct? 

no; A: Yes, sir. Not until they had already 
spoken directly. 

( 12 ) In other words, 1 did not communi¬ 
cate it to them, sir. 

ini Q: Did you communicate it to them 
after they had spoken directly? 

Ii6) A: No, sir. We discussed it after¬ 
wards. 

[is] Q: When did you have a discussion 
with the people at Day One about com¬ 
munications you had had with Deep 
Cough? 

[ 2 i| A: My general recollection, sir, is that 
it would have started in the spring or 
summer of 1993, once those two parties 
had made direct contact and had their 
own thoroughgoing communications. 
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m 0: When do you understand that the 
first thoroughgoing communications 
took place between Deep Cough and 
anyone at Day One? 

M] A: In general, sir, it was midway 
through 1993. 

16 ] I don’t remember the month, sir. 

17] Q: What was your basis for that un¬ 
derstanding? 

[9] A; I was told that they had been in 
direct communications, sir. 

HD Q: And had the thoroughgoing com¬ 
munications gone into the matter in 
depth? 

113) A: To my understanding, and 
without firsthand awareness,that’s what 
I was told, that they had discussed these 
issues. 

lie) Q: Who told you this? 

[17] A: I believe I was told by both par¬ 
ties, sir. 

H9] Q: When did you understand that 
the taped interview took place? 

[ 2 i] MS. ZIEVE: If you had an under¬ 
standing. 

123] THE WITNESS: With a bit of uncer¬ 
tainty, sir, I believe it was this year. 

123] BY MR. WACHTELL: 
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ID Q; Well, that narrows it to January or 
February. 

13] Do you have an understanding as to 
when it was? 

(si A: No, sir. I think I may have men¬ 
tioned that I haven’t seen the tape orthe 
transcript, which probably would indi¬ 
cate the date, sir, and I don’t know. 
hoi Q: So sometime between the time 
that you understood that there were 
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thoroughgoing communications be¬ 
tween Deep Cough and Day One, which 
you place as being midway through 
1993, and a time early this year when 
you understood that the taped interview 
took place, you had communications 
with the people at Day One with respect 
to what you had learned from Deep 
Cough; is that correct? 

[19] A: It is correct, to an extent, sir. 

[ 2 i] Q; Well, why don't you tell me to 
what extent it is correct and to what 
extent it is not correct. 

124] A: It is correct, sir, to the extent that 
I sought not to volunteer 
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til information to Day One, but allowed 
them first to discuss what they already 
had heard, and that's what I would 
respond to, sir, to discuss these issues 
with them. 

[3] Q: Did you make any notes of that 
conversation with the people at Day 
One? 

m A: A few times, sir, I did so, but quite 
honestly, I Ye never been one for raking 
many notes. I didn’t even do it during 
law school, believe it or not. 

HD Q: No comment. Do those notes 
exist? 

[i3] A: They did at times, and I believe 
some are reflected in what you either 
have in actual documents or at least 
what arc listed in the privilege log, sir. 
[17] Q: Well, I am not aware, and maybe 
I’m just missing it, of any document that 
has been produced to us which would 
reflect — or which would constitute 
such notes. 

121 ) Let me show you the privilege log, 
and can you identify for me any item 
there that constitutes notes of such com¬ 
munication between you and ABC? 

125] A: I see none here, sir. 
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ID Q: Have such notes been produced? 
[ 2 ] A: Not that I recall, sir. 

13) Q: Do such notes exist? 

14] A; No, sir. 

[5] Q: What happened to them? 

16 ] A: The communications between 
myself and ABC were frequently what 
you might call ‘on the fly.” 

[9] They would tend to be, in my best 
recollection, the sort of notes that you 
would take on a scrap of paper to 
remind you to do something, and then 
— in other words, they were not formal 
notes, and I didn’t main tain them be¬ 
cause we spoke frequently and it wasn’t 
necessary. 

[i6] Q; Tell me your best recollection of 
what you were told by the ABC people 
of what they had been told by Deep 


Cough in the thoroughgoing com¬ 
munications that they bad had. 

( 20 ) A: My recollection is that they did 
discuss the tobacco reconstitution 
process. 

[ 22 ] I recall their discussing, from what I 

was told, some element of this question 
of outside suppliers, but I do not recall 
specifics in that regard. _ 
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til I believe they discussed the tobacco 
manufacturing process as a general mat¬ 
ter. 

[4] I don't recall offhand specifically 
what may have made up that discussion 
or discussions. It could have been any 
number of things, sir. 

[8] Q: Do you recall anything else? 

19] A: Not offhand, sir, but I would like to 
raise it later if it comes to me. 

111] Q: I would rather get it now, if we 
can. 

[i3] Do you recall them telling you 
whether or not Deep Cough had said to 
them that to her knowledge, ftJR was 
using extraneous nicotine purchased 
from outside suppliers and pouring it 
onto tobacco during the course of the 
manufacture of reconstituted tobacco? 

[19] MR. WITTEN: May I have a moment, 
please? 

[ 2 1] I have to object to the form of the 
question. 

[ 23 ] Thank you. 

[24] THE WITNESS: I recall being told, sir, 
without being certain at this moment 
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I i ) whether I was told by ABC or by Deep 
Cough or both, that HJR used nicotine in 
its manufacturing process that had been 
delivered to RJR from outside the plant 
or plants. 

[5] BY MR. WACHTELL: 

16 ] Q: Do you recall being told in what 
form such nicotine was used? 

|8] A: Could you clarify “form,” please, 
sir? 

lio] Q: Wasit,forexamplc,inconnection 
with denatured alcohol? 

112 ) A: I don't recall being told that it was 
part of denatured alcohol, sir. 

Ii4] Q: So your recollection is that it was 
other than denatured alcohol; is that 
correct? 

[17] A: Yes. Yes, sir. 

Ii8] Q: Was it in the form of flavor, or a 
flavor component? 

[ 20 ] A: I recall being told, sir, that it was, 
in part, in the form of flavor — a flavor 
package or packet; a part of the overall 
substance. 

[24] But also separate from that, I was told 
that nicotine was provided in much 
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tn purer form to BJR, sir. 

(3] Q: Let's go one by one. You say that 
you were told that nicotine was present 
in the form of pan of a flavor package; 
is that correct? 

16 ) A: Yes. sir. 

m Q: Now, who told you that? 

[*] A: I don’t recall for certain, sir. It was 
one of the two sources whom I’ve men¬ 
tioned; that is, ABC or the individual 
source, sir. 

ini Q; Were you told anything else 
about nicotine being present as pan of 
a flavor package? 

U5l For example, was any particular 
flavor identified? 

[i7] A: Not that I recall, sir. 

lisi Q: Were you told, to see whether 
possibly it is any assistance to you, that 
tobacco extract was pan of a flavor 
package used on certain cigarettes and 
that there was nicotine in tobacco ex¬ 
tract 5 

1231 A: I was told that tobacco extra a 
can—perhaps always does; I'm not cer¬ 
tain—contain nicotine, sir. 
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dl Q: Were you told that tobacco ex¬ 
tract was used by BIB as one of a group 
of flavors in a flavor package on a cer¬ 
tain brand or brands? 
isi A: I don’t recall being told that it was 
used as pan of a flavor package, sir. Not 
in that way, no, sir. 

I*] Q: What do you recall being told, if 
anything, about tobacco extract being 
used by BJR? 

in) A: I was told that tobacco extract 
was typically used — as a term, sir, was 
typically used as a euphemism for 
“nicotine.” 

I mi Q: So we arc dear that we are both 
talking about the same thing; 
lie] You are talking about tobacco ex¬ 
tract that you were told had been 
delivered to BJR from outside the plant 
and was being used in its manufacturing 
processes; is that correct? 

I2ii A: Yes, sir. 


1221 Q: And you understood that tobacco 
extract contained nicotine, and you did 
not understand that it was being used as 
one of a group of flavors in a flavor 
package; is that _ 
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m coned? 

(21 A; Yes. I don’t recall knowing that, 
and I don’t know it now. 


HI Q: Do you know it, one way or the 
other? 


I6i A: No, I don’t know whether it was 
used as a pan of a flavor package or not. 


j8i I don't recall that distinction being 
made. 

tioi Not that it isn’t the cue; I just don’t 
know. 

(i 2 i Q: Did you know from either Deep 
Cough or what you were told by ABC 
that it was not being used as part of a 
flavor package? 

list A: I didn’t know one way or the 
other, sir, if I understand your question 
correctly. 

(is) Q: You understood that whatever 
the ABC people were telling you on this 
subject was something that they were 
saying they had been told by Deep 
Cough about tobacco extxaa? 

122 ] A: Not consistently, sir. I did not al¬ 
ways know what their source of the 
information was, sir. 

(251Q: You see, that's how we have 
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ID problems, because I started this line 
of questions in which you were telling 
me of communications that you had 
with ABC as to what they were being 
told by Deep Cough, and you are now 
telling me that you've been interspers¬ 
ing in your answers matters that did not 
necessarily come from Deep Cough, and 
that is a problem. 

191 Now, let’s go back. 'What, if anything, 
were you told by ABC that Deep Cough 
had told them about the use of tobacco 
extract by RJR? 

Ii3] A: I was told that tobacco extract did 
contain nicotine. 

Ii5] As I said, 1 wasn't certain and am not 
certain today whether it always contains 
nicotine. 

(isiThat “tobaccoextract,"asatenn,was 
used by employees at BJR euphemisti¬ 
cally to mean nicotine, and that the com¬ 
pany brought in from outside suppliers 
nicotine in the form of a more general¬ 
ized extract that contained other sub¬ 
stances as well, and also brought 
nicotine into the plant in pur^form. 
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(U Q: So now what ABC told you they 
had learned from Deep Cough was, first, 
that it was brought in along with other 
things in a flavor package; is that cor¬ 
rect? 

15] A: That was one of the ways I was 
told, yes, sir. 

m Q: Did you have any idea of what 
proportion tobacco extract was to the 
totality of ingredients in this flavor pack¬ 
age that came in from outside suppliers, 
as used by HJR? 

nil MR. WITTEN: Is this a question of 
what ABC told him or what he knows? 
U 3 i MR. WACHTELL: I’m sorry. I should 
have specified. 

1151 BY MR. WACHTELL: 
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list Q: In other words, there's a bunch of 
flavors that they are purchasing. 

(isi Did you understand from Deep 
Cough that they blended them together 
— or from ABC to Deep Cough? 

( 21 ) A: I was told that they did blend 
them together at times, yes. 

(23) Q: Were you told whether ABC had 
learned from Deep Cough — as to when 
the tobacco extract, the other flavors, 
whatever _ 
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Ill was used to dissolve them, as the final 
totality that was being put on the tobac¬ 
co, did ABC tell you whether it had 
learned from Deep Cough what com¬ 
ponent of the totality of the package was 
any nicotine that might have been in the 
tobacco extract? 

PI MR. WITTEN: Object to the form of 
the question. 

19] THE WITNESS: I was told that, sir. 

u ll My only uncertainty in responding— 
while I am specifically saying I was told 
that, sir—is that the information at ABC 
could easily have come, in part, from 
sources in addition to Deep Cough. 

H 6 ) So it’s important for me to draw the 
distinction where Deep Cough’s infor¬ 
mation ended and others' began. 

U91 BY MR. WACHTELL: 

( 20 ) Q: Now, with that qualification, 
what did the people at ABC tell you that 
they had ascertained was the percent¬ 
age of nicotine to the totality of flavors, 
and solution and the like, that was ac¬ 
tually used when it came time to put the 
flavor package on the tobacco? _ 
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Hi A: It was explained to me that the 
amount could vary considerably, 
depending on the product about which 
one was speaking, and the company 
doing the manufacturing, sir. 

15] So in other words, there was not one 
answer. 

pi Q: So far, wc arc just talking about 
FJR? 

(91 A: Yes, sir. This applies to HJR, sir. 

HU Q: Now, my question is: Did they 
indicate to you in percentage terms, 
mathematical terms, quantity terms, or 
anything else — In me ask you in per¬ 
centage terms. 

Ii 6 ) Did they indicate to you, in the 
totality of the flavor package and 
whatever the flavor package was dis¬ 
solved in, be it water,alcohol or the like, 
what percentage of that flavor package 
consisted of whatever nicotine might 
have been in the flavor ingredient tobac¬ 
co extract? 

(231 A: I was not told precise percent¬ 
ages, sir. 

125] 1 was — 
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ID Q: Do you remember being told any 
percentage? 

ij] A: No. I was told in other ways, 
without having been told specifically 
the number — the numeral percentage. 
[6] Q: Tell me your best recollection 
what the people at Day One told you 
their understanding was as to how 
much nicotine from the flavor tobacco 
extract was to the totality of all of the 
flavors in the solution, ct cetera, et 
cetera, et cetera. 

HD MR. WITTEN: Could I persuade you 
to put a date on the question? 

(Mi MR. WACHTELL: I’m going to find 
that out. One at a time. 

1161 MR. WITTEN: The question is so 
open-ended that we don't know, 
ns] MR. WACHTELL: All these questions 
have been after he understood that they 
had thoroughgoing inquiries of Deep 
Cough and before the taped interview. 
[ 22 ] MS.ZIEVE: Do you have the ques¬ 
tion right? 

I 2 D THE WITNESS: I believe so, and if 1 
get it wrong, please feel free to clarify 


[ 2 ] 1 was told two things that I recall now. 
M] That is.first.that it was not clear,as far 
as what I was told, what percentage of 
the final product’s contents the nicotine 
in the tobacco extract made up. 

18 ] I was told, in addition, that based on 
feedback on this subject from nicotine 
addiction experts, that the quantity in 
the tobacco extract was, at least in some 
cases, substantial enough to cause or 
sustain addiction. 

IH] Q: So you were told by the people at 
ABC, as 1 understand, that addiction ex¬ 
perts had told them that the quantity of 
nicotine in the tobacco extract was sub¬ 
stantial enough to cause or sustain ad¬ 
diction; is that correct? 

119 ] A: That is my recollection, sir, yes. 
121 ) Q: But that they did not know what 
the proportion of nicotine was that 
ended up in the overall quantity of 
flavors in the solution and dilute that 
was actually used on the tobacco; is that 
correct? _ 
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[l] A: I do not know if they knew, sir. I 
do not recall their telling me, sir. 

14] Q: They did not tell you that anybody 
had told them that the amount of 
nicotine in the total flavor and dilute 
solution package that was added to the 
nicotine was sufficient to sustain — or 
whatever else you said about addiction; 
is that correct? 

no] MR. WITTEN: Object to the form of 
the question. _ 


112 ] THE WITNESS: I'm sorry. 1 really did 
lose the first part of the question. If you 
could repeat it? 

[is] BY MR. WACHTELL: 

( 16 ) Q: They did not tell you that any 
expen had told them that the amount of 
nicotine in the dilute solution that was 
actually used on the tobacco was suffi¬ 
cient to cause or sustain addiction; is 
that correct? 

[ 2 D MR. WITTEN: Object to the form of 
the question. Assumes a fact. 

[ 23 ] THE WITNESS: I'm sorry. I'm not 
familiar with the term ‘dilute solution,' 
sir. _ 
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ID BY MR. WACHTELL: 

[ 2 ] Q: We have been talking about, you 
have tobacco extract, you have all the 
other flavors in the flavor package, and 
then it's all cither put in water or alcohol 
and diluted so it can be added to the 
tobacco.That's what we've been talking 
about. 

18 } That’s what your understanding is of 
what happens, isn’t it? 

[io] A: Sir, in the most superficial way 
that sounds familiar, but I’m not familiar 
with that process, sir. 

[131Q: But in the most superficial way, 
that’s what you understood was happen¬ 
ing; is that correct? 

[ 16 ] A: Very superficially, sir, yes. 

Ii7] Q: Very superficially or not, did 
anybody at ABC tell you that any expert 
had told them that the amount of 
nicotine that ended up in that overall 
solution that was actually used on the 
tobacco was significant enough to cause 
or sustain addiction? 

[ 23 ] A: I don’t recall being told that one 
way or the other, sir. 

1 25] Q: Now, were you told by ABC, 
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ID recounting anything that had been 
told to you by Deep Cough,that tobacco 
extract, as one of a number of flavor 
package ingredients, was used on all 
brands or some brands of RJR? 

[5] A: 1 was told it was used on some 
brands, sir. I don’t recall whether it ex¬ 
tended to all brands. I do not know. 

18 ] Q: You have also told us that the 
people at ABC recounted to you that 
Deep Cough told them that nicotine was 
coming into the plant and being 
delivered to RJR from outside suppliers 
in pure form, separate and apart as part 
of a flavor package containing flavor X; 
is that correct? 

us) A: That is my recollection, sir. 

116 ] Q: Just what did they tell you on this 
score, as to what they knew about 
nicotine coming into the plant; from 
where, at what point in the process, if 


any, it was being utilized, et cetera, et 
cetera? 

( 2 1) A: I was told that RJR purchased 
nicotine that was substantially pure. 

[23) I don’t recall specifically, sir; 50 per¬ 
cent or more sounds right to me, but, 
again, that’s not with certainty that I 
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til say that, and that the nicotine was 
stored in the plant, where it awaited use 
and application in the manufacturing 
process. 

IO I do not know at what point in the 
specific manufacturing process of these 
numerous brands produced by the com¬ 
pany that it was used. 

IS) Q: You were told that this was some¬ 
thing that Deep Cough had told the 
people at ABC; is that correct? 

Hi] A: I believe so, sir. 

[ 12 ] Q: Who told you this from ABC? 

us) A: That information could have 
come from either of the two; producer 
or associate producer, sir. 

116 ] Q: Bogdanich or Summa; is that cor¬ 
rect? 

us] A: That’s to the best of my recollec¬ 
tion, sir. 

120 ) Q: But it would not be anybody else 
who you think told you this? 

[ 22 ] A: Not that I’m aware of, sir. 

[ 23 i Q: Was there any indication as to at 
what point in its manufacturing process 
ABC had been told by Deep Cough RJR 
would introduce _ 
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ID such substantially pure, 50 percent 
nicotine to the tobacco? 

13 ] A: I don’t know, sir. 

14] Q: I don’t know that you answered. 
Were you told that? 

[6] A: 1 don’t recall being told that, sir. 

(si Q; So you don’t recall anybody at ABC 
telling you that they had learned any¬ 
thing from Deep Cough as to at what 
stage of the manufacturing process RJR 
supposedly was using such 50 percent 
pure nicotine; is that correct? 

Ii3) MS. ZIEVE: Asked and answered. 

[14] THE WITNESS: I don’t recall, sir. 

116] BY MR. WACHTELL: 

117] Q: You don’t recall being told that or 


119] A: That is correct, sir. 

[ 2 oi O: You may have been told it? 

[ 2 i] A: Yes,I may have been.I don’t recall 
being told that, sir. 

124) O: Did anyone say to you it had any¬ 
thing to do with the reconstituted tobac¬ 
co 


in process? 
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Hi MS. ZIEVE: What’s 'it* in your ques¬ 
tion? 

M MR. WACHTELL: The supposed use 
of 50 percent pure nicotine purchased 
from outside suppliers, 
m THE WITNESS: The 50 percent fig¬ 
ure, of course, sir, as I said earlier, is a 
general and vague recollection, which 
may or may not be correct, 
tm But I do not recall, in answer to this 
specific question, being told such. 

(i)i BY MR. WACHTELL: 
no Q: So the specific question being 
whether you had been told it was used 
in connection with the reconstituted 
tobacco process; is that correct? 
liBi A: Yes, sir. 

list Q: Do you recall any other things 
that Summa or Bogdanich told you that 
they had been told by Deep Cough? 

IZ 2 ] A: Not offhand, sir. 

(23) Q: Putting aside any information 
that came to you from Deep Cough, did 
you convey to any of the people at Day 
One, prior _ 
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ID to February 28th of 1994, whatever 
you knew and did not know about the 
question of reconstituted tobacco and 
whether nicotine was or was not added 
to it? 

is] MR. WITTEN: 1 object to the form of 
that question. 

m THE WITNESS: 1 believe I did share 
information with Day One regarding the 
reconstitution of tobacco. That was in¬ 
formation which I did not receive from 
Deep Cough. 

1121 BY MR. WACHTELL: 

1131 Q: Yes. But I've taken down in pre¬ 
vious answers all the things you told me 
you knew about it and did not know; it 
was possible it could be used, you had 
no knowledge it was necessarily being 
used, and the like. 

US] What I'm trying to find out is did you, 
in the first place, tell the people at ABC 
the full extent of any knowledge or in¬ 
formation you had on the subject? 

122 ] A: I expea that I did, sir. 

123] Q: Would it be fair to say that you did 
not tell them more than whatever you 
knew or had information on the subject? 
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111 A: Of course not, sir. 

121 Q: To your knowledge or informa¬ 
tion, were the people at Day One aware 
of the faa that Deep Cough was in 
communication with the people at the 
FDA? 

|6) A: I don’t know, sir. I don’t recall that 
they were aware of that, sir. 

19] I will say right up front. I’m not cer- 
tain, though._ 


[ii)Q: Exhibit 113; you sent this letter by 
Elisabeth J. Bay to Mr. Summa; is that 
correct? 

114] A: Yes, sir, it is. 

US] Q: You say here: 

[is] ‘Part of what caught my eye is her 
comment about 'cigarette factories sud¬ 
denly disappearing.” 

[19] Do you see that? 

[ 20 ] A: Yes, sir. 

[ 21 ] Q: Then you say: 

[ 22 ] “Since in a real sense that is what we 

would sec happen if the industry's 
deliberate manipulations were 'outed' 
and the permitting of nicotine in cigaret¬ 
tes_ 
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[1] prohibited." 

[ 2 ] Did you write that? 

[31 A: Yes, sir. 

[4] Q: Did you believe that when you 
wrote it? 

[6] A: Yes, sir. Will you allow me to ex¬ 
pand on it? 

[9] Q: Can I ask my questions first? 
no] A: You certainly may. Thank you. 

mi Q: Did you believe that if the use of 
nicotine in cigarettes were prohibited, 
in a real sense, cigarette factories would 
disappear? 

US] A: Yes, sir, as we know them. 

[i6] Q: At the end of your fax to Mr. 
Summa of September 15th, 1993, it says: 
lie] “Hope your trip tomorrow bears 
fruit. It was good talking to you.* 

120 ) What were you referring to? 

[ 2 d A; 1 don’t know, sir, other than that 
they were obviously going to be on a 
trip involving the investigation, sir. 

124] Q: You have no recollection, as you 
sit here now, of what that trip entailed? 
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ID A: No, sir. They took numerous trips, 
sir. I don’t know which one this refers 
to. 

14] Q; You have referred to the American 
Health Foundation and certain testing 
that they did; is that correct? 

[7] A: Yes. sir. 

[8] Q: What testing were you referring 
to? 

no] A: My understanding, sir, is that the 
American Health Foundation con- 
duaed testing on the reconstituted 
tobacco portion of several brands of 
cigarettes in which it identified the 
quantities of nicotine on the 
reconstituted tobacco in those brands, 
sir. 

U 6 ] Q: Is this something that your col¬ 
leagues at ABC discussed with you? 
liB) A: We did discuss that, yes, sir. 


us] Q: Was your advice or input asked 
for or sought on this subject 7 

pi) A: If I recall correctly, sir, we dis¬ 
cussed what brands might be worth ex¬ 
amining as pan of such a study, sir. 

[24] Q: Was the form of the test that was 
going to be conduaed discussed with 
you? 
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111 A: If I understand your question cor¬ 
rectly, sir, no, not at the scientific level; 
only that it would be done. 

14] O: Did you understand what the test 
was going to be before it was con¬ 
duaed? 

[6] A: I don’t recall, sir, if I knew it was 
going to be conduaed before it was. So 
the answer is probably not. 

19 ] Q: You are saying that the discussion 
with you as to what brands should be 
used took place after the testing was 
conduaed? 

[13] A: Or during, sir. 

[14] Q: But you did understand that the 
test entailed taking the reconstituted 
tobacco portion from certain brands of 
cigarettes and identifying the quantities 
of nicotine in such reconstituted tobac¬ 
co; is that correct? 

[19] A: Yes, sir. 

[ 20 ] Q: Did you understand that that 
quantity of nicotine was going to be 
compared with something? 

[231 A: I came to undersand after the 
tests were complaed, sir—and I say that 
because I’m not sure I knew that 
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ID beforehand—that the quantity of 
nicotine identified in these brands was 
compared to the quantity of nicotine 
that the scientists would have expeaed 
to have been there had nicotine not 
been added, sir. 

|6] There was that comparison made,yes. 

15) Q: When you say that this may have 
been after the tests were conduaed, 
was this before the program was aired? 
HD A: Yes, sir. 

[i2] Q: Did you have any undersanding 
as to what daa was being used as to 
what the scientists would have cx- 
pcacd to have been there had nicotine 
not been added, as you say? 
lie] A: I think I undersand your ques¬ 
tion, and no, I’m not aware of the 
specific daa they used, sir. 

U9] Q: Well, did your colleagues at ABC 
tell you that the comparison was being 
made with some percentage found in 
the literature of the amount of nicotine 
in reconstituted tobacco as it came out 
of a reconstituted tobacco plant? 

123] A: No, sir. _ 
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in We didn’t discuss that aspect,as I said. 
131Q: So you didn’t know whether they 
were comparing apples with apples or 
apples with oranges; is that correct? 

16 ) MR. WITTEN; Object to the form of 
the question. 

IS] THE WITNESS: My unders tanding , sir, 
is they were comparing reconstituted 
tobacco with reconstituted tobacco, sir. 
mi BY MR. WACHTELL: 

li 2 ) Q: They were comparing 
reconstituted tobacco pulled out of a 
finished cigarette — is that correct? 
ns) A: Yes, sir. 

lie] Q: — with you knew not what; is 
that correct? 

US) A: With other reconstituted tobac¬ 
co, sir, that had not been manipulated 
after the sheet had been produced. 

1 2 1] That was my understanding, sir. 

122 ] Q: Was it your undemanding that 
they were comparing it with other 
reconstituted tobacco that had been 
taken out of any cigarette? 
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id A: I do not know, sir. 

| 2 i Q: It doesn’t refresh your recollec¬ 
tion that they were comparing it with 
reconstituted tobacco taken from tobac¬ 
co at the end of the reconstituted tobac¬ 
co plant process? 

(6) A: No, I did not know that, sir, and do 
not know that today, 
lei Q: And before they manufacture the 
actual cigarette? 

Iio) A: I don’t know, sir. 

(Deposition Exhibit 118 referenced.) 

HD MR. WACHTELL: I’m going to mark 
as Exhibit 118 these materials; the first, 
a cover sheet, which is a letter from 
Congressman Meehan to Honorable 
Janet Reno and the like. It's a Prosecu¬ 
tion Memorandum. 

119] BY MR. WACHTELL: 

120 ] Q: Arc you familiar with this docu¬ 
ment? 

122 ) A: Yes, sir. 

123 ) Q: Did you write certain portions of 
this Prosecution Memorandum? 

125) A: Yes, sir, I assisted in the 
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ID preparation of this, sir. 

12 ) Q: Let me direct your attention to 
what is page 36 of this ‘Prosecution 
Memorandum," is that correct 5 

15] Do you see it? 

16 ) A: Yes, I have page 36, sir. 

[7| Q: Is this a memorandum where Con¬ 
gress Meehan, a Congressman of the 
United States, is asking the Attorney 
General of the United States to seriously 


investigate and then prosecute certain 
individuals for perjury based on the 
materials in this memorandum; is that 
correct? 

Ii4] A: No, sir. 

U 5 ] Q: Oh, what is your undemanding 
what this ‘Prosecution Memorandum’ 
consists of? 

Ii7] A: This memorandum and the cover 
letter specifically ask the Attorney 
General to open a formal investigation, 
sir, but not to prosecute. 

(2i) Q: So the document referred to as a 
Prosecution Memorandum was not in¬ 
tended to ask anybody to prosecute? 

(24) Is that your testimony? 

I 2 $] A: Yes. It doesn’t do so, sir. 
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ID Q: It’s just called a Prosecution 
Memorandum? 

( 3 ) A: The Criminal Division at the 
Department of Justice has, I believe Con¬ 
gressman, Meehan has said publicly, 
asked thdmEb prepare what they called 
a Prosecution Memorandum. 

18 ) It was undemood throughout that it 
was a term of art, sir. 

lio] Q: You undemood that it is a very 
serious business to ask the Department 
of Justice to investigate somebody for 
criminal violations; is that correct? 

»4] A: Yes, it is, sir. 

[15] Q: So you knew that whatever por¬ 
tions of this you were drafting, it was 
serious business; is that correct? 

[is] MS. ZIEVE: Can you answer the 
question? 

120 ] THE WITNESS: Yes, it is serious busi¬ 
ness, sir. 

122] BY MR. WACHTELL: 

123) Q: At page 36 of this memorandum 

there is a section which, in the first 
place, purports to reflea what the 
American Health _ 
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ID Foundation had done for ABC Day 
One — that is, ABC News Day One. 

13) Is that correa? 

14] MS. ZIEVE: Which portion are you 
referring to? 

16 ] MR. WACHTELL: The first full para¬ 
graph on the page. Takes up about half 
the page. 

19] THE WITNESS: This refers to the in¬ 
vestigation — or probably best put, the 
research that was done by the American 
Health Foundation at the request of Day 
One, yes, sir. 

113 ] BY MR. WACHTELL: 

114] Q: Then the next paragraph is, as 
you've testified earlier today, a 
telephone conversation that you had 
with Dr. Prokopczyk of the American 
Health Foundation; is that correa? 


U9] A: Yes, sir. 

no] Q: You say in this portion of this 
Prosecution Memorandum: 

( 22 ] *Dr. Prokopczyk confirmed in a 
telephone conversation on November 
23,1994 that RJR added nicotine to its 
reconstituted tobacco. Dr. Prokopczyk 
said he was 

id certain" — and you underscored the 
word ‘certain,’ is that correa? 

I 3 i MS. ZIEVE: I objea to the form of the 
question and to your assuming a fia that 
it is not in evidence. 

[6] You keep saying that, ‘Cliff, you un¬ 
derscored that word,* or "You say in this 
portion of this Prosecution Memoran¬ 
dum.* 

(9] This document came from the Con¬ 
gressman and not from Clift. 

HD MR. WACHTELL: Maybe I omitted to 
ask him. I thought I asked him if he 
drafted this portion. 

114] BY MR. WACHTELL: 

US) Q: Did you draft this portion of the 
Prosecution Memorandum? 

U7fMS. ZIEVE: I’m going to have to ob¬ 
jea here too. 

H9] I don’t think Clift can respond to 
questions about which portions of this 
memorandum he was involved in draft¬ 
ing without the presence of House 
counsel. 

123 ] MR. WACHTELL: If you thought you 
needed House counsel here, why don’t 
you have him here? _ 
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ill MS. ZIEVE: It’s not that I thought 
House counsel needed to be here. We 
were asked yesterday — as I told you 
yesterday, if anything came up, we were 
asked to assert their interests and tell 
you that if you have a problem we can 
— I suppose I could try to call, or we can 
reconvene when they can be here. 

19] MR. WACHTELL: I will ask my ques¬ 
tions. If the witnesses refuses to answer, 
let him refuse. 

112] BY MR. WACHTELL: 

( 13 ) Q: Did you draft these two para¬ 
graphs of the Prosecution Memoran¬ 
dum? 

115) MS. ZIEVE: I’m going to instrua the 
witness not to answer based on my in¬ 
struction from House counsel. 

(Instruction Not to Answer.) 

[2D BY MR. WACHTELL: 

[ 22 ] Q: I’m going to read these two sen¬ 
tences. 

[24] ‘Dr. Prokopczyk confirmed in a 
telephone conversation on November 
23,1994 
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m that RJR added nicotine to its 
reconstituted tobacco. 

01 “Dr. Prokopczyk said he was certain,* 
the word is underscored, “that this 
nicotine was added either alone or as a 
pan of a solution of flavorings.' 
m Now, we have established it was you 
who had this telephone conversation 
referred to in this memorandum; is that 
correct? 

ml A; Yes, sir, 1 did have that conversa¬ 
tion. 

iisi 0: Now, in that telephone conversa¬ 
tion, did you make any inquiry of Dr. 
Prokopczyk as to the methodology of 
his testing? 

117] A: Yes. In laymen's terms, he at¬ 
tempted to explain to me what he was 
doing. 

Ii9i Q: Did he tell you what he had com¬ 
pared the reconstituted tobacco that he 
had taken out of the cigarettes with? 

122 ) A; He told me that he compared it to 
reconstituted tobacco, which he has 
had some years of experience in analyz¬ 
ing, sir, and I don't know the specific 
nature of the _ 
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111 reconstituted tobacco. 

12 ) Q: You didn’t ask? 

I 3 i A: We discussed it fully, sir. 

Ml Q: Did you ask what it was that he 
compared the percentages he found in 
the reconstituted tobacco that he took 
out of the I\JR cigarettes with? 
is) A: Yes, sir. 

19] Q: What did be tell you? 

HO) A; He told me that he compared it to 
tobacco which had not yet been 
modified by the addition of other sub¬ 
stances to it, sir. 

U31 Q: You are aware that on the taped 
interview of Dr. Prokopczyk, he said; 

li5] *You know, there are several ex¬ 
planations* — 

li7i MS. ZIEVE: Objection as to form. 

119] BY MR. WACHTELL: 

120 ] Q: — “as to why the percentage of 
nicotine he was finding in the 
reconstituted tobacco that be was pull¬ 
ing out of an RJR cigarette was higher 
than he expected to find from some 
prior data." 

125) MS. ZIEVE; Same objection. 
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ID THE WITNESS: Arc you asking me if I 
know that, sir? 

13] BY MR. WACHTELL: 

HI Q: Yes. 

15] A: Yes. I believe it's reflected in the 
preceding paragraph, sir. 


m Q: Did you ask Dr. Prokopczyk in 
your telephone conversation what the 
other explanation or explanations 
would be for him finding a higher pen 
centage in what he pulled out of the 
cigarette than whatever data he was 
comparing it with? 

113) A: Yes, sir, I believe that’s reflected 
here also, sir. 

US] Q: What did he tell you? 

1161 A: He said that the nicotine was 
added, in his opinion, either alone or as 
part of a solution of other substances 
along with the nicotine, sir. 

120 ) Q: That's what he said on the pro¬ 
gram, that that was one of the possible 
explanations. 

123] A: Those are two explanations, sir. 

124] Q: Did you ask Dr. Prokopczyk 

whether there was any other explana- 
tion for the _ 
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m test results he said he had arrived at 
— or found? 

131 MR. WITTEN: Are you now-asking 
about test results that were discussed on 
the ABC segment? 

16 ] MR. WACHTELL: I’m going to clarify- 
that, Roger. 

IB] BY MR. WACHTELL: 

19] Q: Do you have any understanding 
that Dr. Prokopczyk, subsequent to 
February 28 of 1994 and prior to the 
telephone conversation that you had 
with him on November 23rd of 1994, 
had done any additional testing of 
reconstituted tobacco? 

115) A: I do not know, sir. 

H6) Q: And you had no reason to under¬ 
stand that he had; is that correct? 
ns) A: That is correct, sir. 

119] Q: When you were speaking to him 
on November 23rd, insofar as you knew, 
the only information he had on the sub¬ 
ject was that which he had derived from 
the work that he did for ABC prior to 
February 28th of 1994; is that correct? 

125] A: That is what I inquired about 
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id and that's all I was aware of, sir. 

12 ] Q: Now, he told ABC on his aped 
interview that there were several ex¬ 
planations as to why the pcrcenuge of 
nicotine that he found was higher than 
he would have anticipated, 
m Did you ask him what those explana¬ 
tions were? 

19] A: I believe I did, sir, and what Dr. 
Prokopczyk said to me is that he had an 
opportunity to review this information 
fiinher since then and to consider his 
findings, and it was at that point, sir, that 
he confirmed for me his ‘certainty,* 


which is underscored here, that 
nicotine had been added, sir. 

116 ] O: Did you ask him what the other 
explanations were? 

ns) A: If I did, sir, I don't recall, and I 
don't recall his telling me what the other 
explanations were, because of his cer¬ 
tainty that nicotine had been added 
here. 

(Z 2 i Q: So you don’t recall him telling 
you in your telephone conversation of 
November 23rd — either your asking 
him or his telling you, what the other 
explanations might 
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ID be for the test data that he had 
derived; is that correct? 

13) A: He told me that these were the 
only two explanations, sir. 

(5) It was quite explicit. 

16 ] 0: Both of them adding up to 
nicotine being added; is that correct? 
is] A: Yes, indeed, sir. 

19] Q: He did not tell you and you did not 
ask what other explanation might ex¬ 
plain what he found? 

U 2 ] MR. WITTEN: Object to the form of 
the question. 

114] BY MR. WACHTELL: 

U5] Q: Is that correct? 

116) MS. ZIEVE: Asked and answered. 

[17] THE WITNESS: Sir, I did ask him to 
tell me how it could have happened, and 
we alked about it to be sure that I 
understood correctly, and he told me 
that there were two ways that it could 
have been done, both involving nicotine 
being added, yes, sir. 

1231 BY MR. WACHTELL: 

124) Q: In your conversation with him, 
did you cite him back to his aped inter¬ 
view 

Ptgt 555 

ID where he said "You know, there are 
several explanations'? 

13) A: Yes, I did, sir. 

14] Q: You specifically cited him back to 
that language in his aped interview; is 
that correct? 

[7] A: I cited back to the interview, sir. I 
don’t recall if I cited the specific lan¬ 
guage. 

Iio] Q: That was my question. So you are 
now saying that you do not recall citing 
him to the specific language; is that cor¬ 
rect? 

ini MS. ZIEVE: Objection. You are mis- 
characterizing the prior question and 
testimony. 

117] THE WITNESS: Could we repeat the 
prior question and answer, please? 

Ii9) MR. WACHTELL: Yes, we certainly 


can. 
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pi) BY MR. WACHTELL: 

( 22 ) Q: The prior question was: 

P 3 ) *ln your conversation with him did 
you cite him back to his taped interview 
where he said, Tou know, there are 

several _ 
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ID explanations,'" and your answer was, 
•Yes, I, did, sir.' 

131 Now you are saying that you do not 
recollect citing him to that language; is 
that correct? 

16 ] MS. ZIEVE: Objection. You are mis- 
charaaerizing his testimony. 

18 ) THE WITNESS: I did respond to your 
question, sir, that I did refer back to the 
aped interview. 

HD BY MR. WACHTELL: 

tut Q: You didn’t refer back to that por¬ 
tion of it that was in my question. 

[Hi Is that the way you answer questions 
all the time, Mr. Douglas? 
tie) MS. ZIEVE: I object. You are being 
argumenutive again. Your second ques¬ 
tion had to do with specific language, 
your first didn’t. 

120 ) MR. WACHTELL: My first question 
had to do with specific language, Coun¬ 
sel. 

[221 This witness has his own arcane way 
of choosing to interpret questions 
which leads to answers which, if not 
followed up on, are categorically false. 
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ID MS. ZIEVE: You are a piece of work. 

13) Can we keep going? 

H) MR. WACHTELL: Is that a compli¬ 
ment? 

16 ) MR. VLADECK: No. 

17) BY MR. WACHTELL: 

18 ) Q: Did you ever discuss with anyone 
whether there was anything that hap¬ 
pened in the normal process of 
manufacturing cigarettes, after the 
reconstituted tobacco left the 
reconstituted tobacco plant and before 
the final cigarette emerged from the 
cigarette manufacturing plant, that 
would account for what Dr. Prokopczyk 
found that had nothing to do with any 
addition of nicotine? 

ini MS. ZIEVE: Object as to form, 
us) MR. WITTEN: I beg you a moment to 
read the question. I lost it. 

120 ) THE WITNESS: I might need to also. 
122) BY MR. WACHTELL: 

[231Q: May I have an answer, please? 

124] A: 1 don’t undersund the question, 
sir. 
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ID MR. WACHTELL: Would the reporter 
read back the question, please? _ 
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(Record read.) 

(6) THE WITNESS: I mean this with all 
due flattery, sir Do you read Henry 
James? 

19) MR. WACHTELL: No. I find him very 
obscure, so I try not to. 
til) THE WITNESS: Could you rephrase 
the question, please? 

( 13 ) MR. WITTEN: Herb thinks Henry 
James is a piece of work, 
us) THE WITNESS: I’m sorry, sir. I really 
didn’t understand the question. 

[it] BY MR. WACHTELL: 

[is] Q: I will represent to you that from 
my recollection, subject to correction if 
I am wrong, that the comparison data 
that Dr. Prokopczyk used was some his¬ 
torical data on the percentage of 
nicotine found in reconstituted tobacco 
coming out of a reconstituted tobacco 
plant, and that it was something on the 
order of magnitude of 25 
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ID percent of the amount of nicotine that 
he said would be found in tobacco leaf, 
and that he then said when he pulled 
reconstituted tobacco out of a finished 
cigarette, he found something more on 
the order of magnitude of 75 percent of 
the nicotine that would be found in 
tobacco leaf. 

18 ] My question of you is whether you 
ever discussed with anyone whether 
something in the manufacturing 
process, having nothing to do with the 
addition of nicotine, could account for 
that different data. 

H 3 l MR. WITTEN: I object to the form of 
the question. 

us) THE WITNESS: I discussed it with 
Dr. Prokopczyk, sir. 

HD BY MR. WACHTELL: 

US] Q: You did? 

[19] A: Yes, sir. 

( 20 ) Q: In your telephone conversation 
in November? 

( 22 ) A: Yes, sir. 

123 ) Q: What did you say to him and what 
did he say to you as to the potentiality 
that something that occurred in the 
process of 
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ID manufacturing cigarettes, having 
nothing to do with any addition of 
nicotine, that could account for the fact 
that there was different data at the end 
of the cigarette manufacturing process 
than at the beginning of the cigarette 
manufacturing process? 

17] MR. WITTEN: Object to the form. 

18] BY MR. WACHTELL: 

19] Q: Would you answer? 


Iio] A: Based on his undemanding as an 
expert in this area, which includes, I 
think relevantly, the American Health 
Foundation’s work for the tobacco com¬ 
panies, he told me that he was not aware 
of any other reason for the increase in 
the nicotine levels other than the adding 
of nicotine, cither alone or as a part of a 
solution. 

ns] Q: That’s what he told you in 
November; is that correct? 

(30) A: Yes, sir. 

[2D Q: Did you have any discussion with 
him about any question of migration of 
nicotine from tobacco leaf to 
reconstituted tobacco during the 
course of the cigarette manufacturing 

process? _ 
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[1] A: Not on November 23rd, no, sir. 

[ 2 ] Q: At any time? 

[31 A: Not with Dr. Prokopczyk, no, sir, 
but with others. 

[ 5 ] Q: Who did you have a discussion 
about migration with? 

Pi A: I have discussed that with Dr. 
Michael Cummings and Dr. John Pauly 
and-with ABC. 

(to) Q: Did the people at ABC tell you 
that they had been told by repre¬ 
sentatives of Philip Morris—after the 
program, now—that Dr. Prokopczyk’s 
conclusions were invalid, because what 
actually accounted for the difference in 
his data was migration from tobacco leaf 
to reconstituted tobacco during the 
course of the cigarette manufacturing 
process? 

H9l MR. WITTEN: When was that repre¬ 
sentation made by Philip Morris to ABC? 
(2D MR. WACHTELL: I said after the pro¬ 
gram. 

[ 23 lMR.WrTTEN: When? 

[24] MR. WACHTELL: I don’t know. In 
the first place, it’s in our interrogatory 
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ID answers. 

[ 2 ) In the second place, I informally told 
it to you and your partner. 

14) BY MR. WACHTELL: 

15) Q: I’m simply asking you: Did the ABC 
people, subsequent to the program ever 
discuss with you the question of 
whether the result that Dr. Prokopczyk 
found was simply caused by migration 
of nicotine from leaf tobacco to 
reconstituted tobacco during the 
course of the process of manufacturing 
cigarettes? 

[131 MS. ZIEVE: That’s a different ques¬ 
tion, now. 

Ii5) MR. WACHTELL: Well, let me ask 
that question. 

117) MS. ZIEVE: Okay._ 
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US] THE WITNESS: No. sir. And my 
opinion is that the suggestion is absurd, 
[jo] BY MR. WACHTELL: 

[3D Q: That's your scientific opinion 7 

[ 32 ] A: It's my opinion based on the fact, 
sir, that the American Health Founda¬ 
tion, to my knowledge, didn’t study 
Philip Morris cigarettes. 

Pago 563 

It) Q: So nothing, as you understand, in 
the lab work done by the American 
Health Foundation in any way lends sup¬ 
port to whether Philip Morris did or did 
not add nicotine to its cigarettes; is that 
correct? 

[6] A: I wouldn’t know, sir. I don’t know. 

is] Q: Well, you say that your under¬ 
standing was they didn't study Philip 
Morris cigarettes. 

[ill A: In this study, that is correct. I'm 
not aware of their haring studied Philip 
Morris cigarettes. 

iw] Q: You are not aware of them haring 
studied it in connection with any study 
that they did for ABC or that was fur¬ 
nished to ABC; is that correct? 
us] A: No, that is correct; they did not, 
no. 

[ 20 ] Q: Now, can you answer my ques¬ 
tion, which I don’t think was limited to 
Philip Morris? My question was: 

I 2 j] At any time have the people at ABC 
discussed with you that an explanation 
for Dr. Prokopczyk's data, where he 

found the _ 
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in higher nicotine in the reconstituted 
tobacco in the finished cigarette than in 
the reconstituted tobacco before the 
cigarette was manufactured, could 
result from the migration of nicotine 
from the leaf tobacco to the 
reconstituted tobacco during the 
course of the cigarette manufacturing 
process? 

18 ] MR. WITTEN: I have to object to that 
question on the ground that, as I under¬ 
stand it, it’s way beyond the scope of 
proper discovery. 

U 2 ] I don’t sec how it could be relevant 
to the determination of the issues in this 
lawsuit whether ABC, after the lawsuit 
was filed, learned something from Philip 
Morris’s counsel and then communi¬ 
cated it to this witness. 

US] Perhaps it’s relevant to whatever the 
witness is doing or had done on Capitol 
Hill and to whatever the Attorney 
General does about this,but I don’t think 
it is relevant to this lawsuit. 

[231 MR. WACHTELL: Well, suppose, for 
example, Roger, the people at ABC told 
him, "We are in big trouble because we 
screwed up_ 
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m because there was a very logical ex¬ 
planation for what Prokopczyk found 
and we never thought to ask the ques¬ 
tion." 

i«] MR. WITTEN: Your question was did 
ABC ever say that Philip Morris said that? 

[6] MR. WACHTELL: No, I'm not asking 
that at all. 

is) I'm simply »«king him whether he 
ever had any discussion subsequent to 
the program with ABC on the subject of 
whether an explanation for 
Prokopczyk's data was the potentiality 
of migration during the cigarette 
manufacturing process. 

114] MR. WITTEN: I didn’t understand 
that was the way you were as kin g it. 
us] But if you are asking did ABC confess 
an error after the broadcast, sure, that's 
relevant. 

[ 19 ] MR. WACHTELL: I’m just asking to 
get an answer whether there was or was 
not a conversation on that subject. 

[ 22 ] It ’s taken me twenty minutes now to 
get a simple answer to that question. 

124] THE WITNESS: I’m aware of no such 
communications, sir. _ 

Pag* 566 

m BY MR. WACHTELL: 

[ 2 ] Q: Arc you personally familiar with 
the cigarette manufacturing process at 
the cigarette manufacturing plant 7 

IS] A: At a layperson’s level, perhaps I 
am, sir. 

[ 7 ] Q: In connection with your work on 
the Prosecution Memorandum, Exhibit 
118, did you have any consultation with 
anybody at ABC or any representative of 
ABC? 

miMS.ZIEVE: Could you explain the 
relevance of the question? 

[ 13 ] MR. WACHTELL: Sure. I would like 
to know whether ABC in any way sought 
to use their collaborator, Mr. Douglas, to 
color what went into a Prosecution 
Memorandum so as to get an after-the- 
fact justification for the libel that they 
perpetrated against my client. 

[jo] MR. WTTTEN: You asked him for his 
explanation, so that’s it, and I’m not 
going to object to it. 

U 3 I MR. WACHTELL: I don’t know 
whether this happened or not, but I 
want to find out. 
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in MS. ZIEVE: You can answer it. 

[21 THE WITNESS: No, sir. 

[3] BY MR. WACHTELL: 

14] Q: So at no time when you were 
working on this Prosecution Memoran¬ 
dum or working for Congressman 
Meehan did you have any communica¬ 


tion with anybody from ABC, either 
layperson or attorney; is that correct 7 
19 ] MR. WITTEN: That's a different ques¬ 
tion. 

ini That one wasn't limited as to subject 
matter. 

U 3 ) MR. WACHTELL: La me ask the 
broader question first. 

US) BY MR. WACHTELL: 
tie] Q: At any time during the course of 
your employment by Congressman 
Meehan, did you have any communica¬ 
tion on any subject with anybody either 
at ABC or representing ABC? 

[jo] A: Yes, sir. 

[ 2 1] Q: What were those communica¬ 
tions? 

[ 22 ] A: I received calls periodically from 
a — I believe it is a produccrjane Bruns, 
as well as reporters and producers from 
literally dozens of broadcast and print 
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[i] outlets, sir, over the months that I was 
preparing with Congressman Meehan 
and his staff this Prosecution Memo, sir. 
14 ] Q: Did you discuss with them the 
work you were doing in connection 
with the preparation of that Prosecution 
Memorandum 7 

[7] MR. WITTEN: Them" being any 
media representative? 

( 9 ) MR. WACHTELL: Any ABC person or 
ABC representative. 

(ill MR. WITTEN: Because that wasn't 
his answer. 

ti 3 ) MR. WACHTELL: I think it was. He 
identified for me at least one person at 
ABC, and then he testified there were 
others at other places as well. 

117] MR. WITTEN: Okay. But "one" 
doesn’t make "them," and "them" 
sounded like it was referring to 
everybody he had mentioned. 

I2i] THE WITNESS: I understand, sir. 

[22] BY MR. WACHTELL: 

[23] Q: Did you have a communication 

with more than one person at ABC 
during this period? Or representing 
ABC? _ 
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ID A: During the period that I have been 
on Capitol Hill, I do not recall other 
communications. 

[4] I'm not going to exclude the pos¬ 
sibility that I may have taken a call on 
occasion from people who are affiliated 
with ABC, sir; 1 just don't know. 

[8] Q: Now, in the communication with 
this ABC producer that you identified, 
did you discuss what was going into 
your draft report? 

Hi] A: I discussed with the ABC 
producer this issue on exactly the same 
terms that we, our office, discussed it 
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with all members of the press, sir, and 
that was to confirm the feet that Con¬ 
gressman Meehan, as he had stated 
months ago, was pursuing preparation 
of this memorandum and that it would 
address issues of federal criminal 
statutes and their possible violation by 
tobacco companies or their repre¬ 
sentatives, sir, and that it would be 
produced shortly — until the an¬ 
nouncement, which you have a copy of, 
stated specifically when it would be 
released sir. 

I24i Q: Now, other than this one ABC 
producer Jane — and I didn’t get her last 

, “ Page 570 

m name. 

12 ] A: Bruns, B-r-u-n-s, sir. 

131 Q: Jane Bruns. Did you, during that 
period of time, have any communication 
on any subject with anybody else at ABC 
or any person representing ABC? 
is] MS. ZIEVE: Object to the question. 
It’s over-broad. 

Iioi BY MR. WACHTELL: 

mi Q: Other than as testified to yester¬ 
day. 

Ii3i A: 1 don’t recall what the testimony 

regarded yesterday, sir. 

us] If I may have my recollection 

refreshed? 

ini MR. WITTEN: You testified, as I 
recall, to two conversations with my 
colleague, Steve Cherry. 

120 ] I assume you are not interested in 
going over those? 

122 ] MR. WACHTELL: No, I’m not. That’s 
why I excluded it from my question. 

124] THE WITNESS: I see. No, sir, not in 
my recollection, 
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in as I’ve said. 

I2j BY MR. WACHTELL: 

131 Q: You had no communication with 
any of the Day One people during that 
period of time? 

16 ) A: Yes, sir. It’s been quite deliberate, 
is] Q: You did not send anybody any 
draft of any section of Exhibit 118 — 
anybody at ABC? 
mi A: Absolutely not. 

Ii 2 ] Q: You did not read anybody any 
portion of any draft; is that correct? 

114] A: No, sir, not at all. 

us] Q: You did not discuss any portion 
of such draft with them; is that correct? 
117] A: It is correct. 

us] Q: And that is either people at Day 
One or any counsel, inside or outside, 
representing ABC; is that correct? 

1 2 1] A: That is correct. 

122 ] Q: Have you at any point had any 
conversation either with people at Day 
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One or any counsel in or outside ABC, 
but representing ABC, subsequent to the 
commencement of this _ 
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m lawsuit as to any theories or approach 
that they are planning to take in defend¬ 
ing this suit? 

14] A; No, Sir. 

15) Q: Mr. Douglas, my colleague tells me 
that you gave an answer in which you 
indicated that you had conversations 
with ABC concerning migration of 
nicotine at some point. 

19 ] I did not pick up on your answer, so 
let me do so now. 

HD Would you tell me what you were 
referring to? 

U3l A: If I’m not mistaken, sir, I recall 
discussing with ABC the information, at 
least generally, that I had been given by 
Dr. Cummings, whom I mentioned ear¬ 
lier, who either himself or in the case of 
his colleague. Dr. Pauly, had identified 
migration of nicotine, sir. 

120 ] Q: When was this discussion that 
you had with ABC? 

122 ] A: My best recollection is that it was 
at the end of 1993 or early in 1994, sir. 

124] Q: But in any event, prior to the 
airing of the program? 
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ID A: Yes, sir. 

12 ] Q: What was it that you told them 
about migration, as you understood it 
from either Dr. Cummings or Dr. Pauly? 
15) A: My recollection, if I’m not mis¬ 
taken, is that I merely told them that 
there was migration of nicotine; that 
either Dr. Cummings, or perhaps Dr. 
Slade, had said to me that the Fresh Wrap 
creation by RJ. Reynolds was intended 
actually to keep nicotine from migrat¬ 
ing, or keep it from hilling off, as I was 
told — off of the tobacco. 

1131 That was about the extent of it, be¬ 
cause 1 believe that’s the extent of my 
knowledge. 

1 ) 6 ] It’s my belief that there was com¬ 
munication, either before that time or 
certainly thereafter, between ABC’s Day 
One and Dr. Cummings, and perhaps 
with Dr. Pauly. 

120 ] Q: Did you have any knowledge 
with respect to any aspect of the migra¬ 
tion of nicotine other than that which 
you just have testified to that you 
recounted to the people at ABC? 

125] A: No. Not that I recall, sir, no. 
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HI Q: Did you ever have any discussion 
with Dr. Slade about the existence of a 
Lorillard patent having to do with the 
migration of nicotine? 

15] A: No, I do not recall that. 


(6) Q: Did you have any awareness of any 
such existence of such Lorillard patent? 
is] A: I don’t believe so. 

19 ) Q: Now, a point in time came when 
you were formally interviewed by the 
Day One people; is that correct? 

H 2 ) A: Yes, air. 

113 ] Q: Do you recall the date? 

(i4] A: No, 1 don’t, sir. 

us] Q: Would January 27 of 1993 refresh 
your recollection, at or about that date? 
U7] A: That was the likely date, sir, yes. 
Ii 9 i Q: Where did this take place? 

120 ] A: It took place at the offices of the 
American Cancer Society, sir. 

122 ] Q: Prior to that formal taping ses¬ 
sion, did you have an informal meeting 
or meetings with Mr. Bogdanich, Mr. 
Summa, or either of them with respect 

to what would be _ 
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HI gone over in your taped interview? 

[ 2 ] A: No, sir. They actually were very 
explicit in saying they could not do that. 
15 ) Q: Did you meet with them up front 
or within a day or two, or whatever, of 
being taped? 

18 ] A: I don’t recall doing so, no, sir. 

no] Q: Did you have dinner with them 
the previous evening? 

112 ] A: I don’t recall doing so, sir, though 
we had dinner on a few occasions, or 
lunch, as the case may be. 

us] I don’t recall having dinner the night 
before. I’m not certain. 

Ii7] Q: Well, according to an expense ac¬ 
count of, I guess, Mr. Bogdanich — I’m 
reading: 

120 ] “January 26, dinner with Cliff 
Douglas, Keith Summa, pre-interview for 
tomorrow shoot. City Cafe at 22nd and 
M Street in Washington. 

124] ‘Douglas is official with American 
Cancer Society. American Express card 
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ill not accepted. Paid cash. 5143.99.“ 

12 ] Do you recall now having such a 
dinner at the City Cafe in Washington, 
D.C. the night before your taped inter¬ 
view with Mr. Bogdanich and Mr. 
Summa? 

|6] A: Yes, sir. That sounds familiar. 

17] Q: That’s refreshed your recollec¬ 
tion? 

191 A: Yes, it has. Thank you. 

no] Q: It was indeed a pre-interview for 
the raped interview, as Mr. Bogdanich 
describes it? 

113] A: I don’t understand that phrase,sir. 
I didn't write it. 

US] It was prior to my interview, yes. 
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117) Q: Was there a discussion of the sub 
ject matters that would be covered in 
your interview? 

120 ] A: No, sir. Actually, what we dis¬ 
cussed, as I recall, was the ha that they 
were doing a series of interviews, sir, and 
•pie-interview*—and I can only conjec¬ 
ture—would not necessarily have 
referred to my interview, but with other 
interviews; _ 
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in with Congressman Synar, for ex¬ 
ample. 

t2] Q: Were those all being done the 
same day as yours? 

[4] A: I don't recall. 

is) Q: ’Pre-interview for tomorrow 
shoot.' 

[7] A: I could only conjecture, sir. I do 
not know. 

19 ) Q: But you were quite explicit in your 
recollection that neither at that dinner 
nor at any other meeting up front of the 
taped interview was there any discus¬ 
sion of what they were going to talk to 
you about in the taped interview? 
us] A: Walt Bogdanich, sir, and Keith 
Summa, I might add, are very profes¬ 
sional — this is significant; very profes¬ 
sional about the way they approach this. 
U9i There is no way that they would have 
done anything to have skewed the inter¬ 
view they did with me. 

1221 They explicitly said that they would 
not discuss that ahead of time. 

[24] If we spoke about these issues 
generally, certainly those issues would 
have _ 
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til come up in the interview. 

[ 2 ] But in no other fashion would we 
have discussed this, no. 

H) Q: Did they tell you that they thought 
there was something wrong with talking 
to somebody about the subjea matter 
of the interview before the interview? 

[8] A: All I recall is they said it would not 
be appropriate, for example, to tell me 
the questions that they would ask me so 
that I could prepare ahead of time.They 
would not do so. 

U31Q: Did they tell you that they 
thought it was inappropriate to break 
off an interview in the middle and dis¬ 
cuss with the interviewee what ques¬ 
tions they would ask when the tape was 
started again? 

lie) A: I have no recollection of that, sir. 

[ 2 o] Q: We have marked what purports 
to be a taped interview with you as 
Exhibit 105. 

[ 22 ] MS. ZIEVE: What page are you refer¬ 
ring to? 

124] BY MR. WACHTELL: 


125] Q: La me direct your attention 
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ID first to page 8-11. 

[ 2 ] Who was putting the questions to 
you? 

Hi A: 1 believe I was asked questions by 
Walt Bogdanich most of the time. 

[6] Keith Summa, I believe, may have 
asked a couple of questions, if I remem¬ 
ber correctly. 

[9] Q: Do you believe the questions on 
this page were Mr. Bogdanich's? 

HD A: Chances are they were, sir, but 
I'm not certain. 

(131Q: The question is; 

[i4] "FDA chooses not to use authority 
that it may have or is it legally barred 
from acting?* 

[17] Answer: The FDA could aa if it 
chose to aa. That’s the simple answer. 
They are not prohibited by any lawfrom 
dealing with tobacco products.* 

[ 2 D Did you give that answer-to that 
question? 

[23] A: It looks like an answer I would 
have given, sir. 

125] Q: Is there some particular reason 
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Hi why you never referred to Mr. Bog¬ 
danich in any of these answers as ‘sir*? 

[3] A: I don't understand the question, 
sir. 

15] I don’t recall that at all. 

16 ] MS. ZIEVE: Can you explain the 
relevance? 

18 ] MR. WACHTELL: Sure. We probably 
have about 8,000 words on this 
transcript where the witness has 
referred to me in each of his answers as 
‘sir,’ sometimes more than once. 

U31 I'm just curious why he never 
referred to Mr. Bogdanich and gave him 
the dignity of referring to Mr. Bogdanich 
as “sir.* 

Ii6] MS. ZIEVE; Cliff, don’t answer. 

ini MR. WACHTELL: The cost of the 
‘sirs’ on this transcript probably would 
feed Afghanistan. 

[ 2 oi MS. ZIEVE: Do you have a relevant 
question that would likely lead to admis¬ 
sible evidence? 

1231 MR. WACHTELL: Yes, Counsel, I 
have a lot more relevant questions that 
will both be admissible and will lead to 
admissible 

PagaSSt 

ID evidence. 

I2i BY MR. WACHTELL: 

131Q: Now, Mr. Bogdanich, or the one 
you think was Mr. Bogdanich, then asks 
you, quote: _ _ 


16 ] “What sorts of developments could 
lead the FDA to change its mind and 
start regulating?* 

19) And this transcript indicates that you 
say. 

ini “I would think that when the FDA 
becomes aware of the fact that nicotine 
is manipulated as an additive, that the 
tobacco companies are using it as a drug 
to induce drug effects in smokers, that 
the FDA will have a really good’ — ‘a 
really good hook to deal with this prob¬ 
lem." 

[»] Did you make that statement? 

U9) A: I assume I did, sir. 

[ 20 ] Q: Did you believe it to be true? 

[ 2 1] A: Yes, sir. I believe it to be true today 
as well, sir. 

[23] Q: Turn to the next page. Mr. Bog¬ 
danich, or the one who we think is Mr. 

Bogdanich: _ 
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m Quote: ‘Do you think the public — 
surely the public knows that, you know, 
in modern day technology that — you 
know, any substance could be removed. 
I mean, do you think they — they 
probably know that? Or do they? Or is 
this a big secret? Tell me.* 

[7] Cliff Douglas: ‘It’s a big secret.* 

19] Narrator: That’s a big secret’’ 

HD Cliff Douglas: The public doesn't 
know that the industry manipulates 
nicotine,takes it outputs it back in,uses 
it as if it were sugar being put in candy. 
They don't have a clue.’ 
lie] I'm going to stop there fora moment, 
us] Am I correa that you were, there, 
describing the process whereby 
reconstituted tobacco is manufactured? 

[ 2 1] A: Not solely, sir. 

[ 22 ] Q: Takes it out. puts it back in.‘ Is 
that a description of the reconstituted 
tobacco process? 

125) A: It is, sir. 

P»g« 583 

m It could go further as well, sir. 

[3] Q: Is there any other process con- 
nected with the manufacture of cigaret¬ 
tes which you understand has anything 
to do with taking nicotine out and put¬ 
ting h back in? 

[7] A: Tobacco extra a has been used, 
including substantial quantities of 
nicotine, in the absence of reconstituted 
tobacco, sir. 

no] Q: You think the description ‘takes 
it out, puts it back in* is referring to 
tobacco extraa? 

[131 Is that what you meant to convey? 
ns) A: It does refer, I believe, to the ex¬ 
traction of nicotine and the use of 
nicotine separately as an additive, yes, 
sir. Absolutely. _ 
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119] Q: That's what you meant to convey 
when you said “takes it out, puts it back 
in"? 

1 2 1] Is that your testimony? , 

122 ] MR. WITTEN: In addition to what he 
said earlier? 

124] MR.WACHTELL: Yes. 

[25] BY MR. WACHTELL: _ 
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m Q: Is that your testimony? 

[ 2 ] A: Yes, sir. 

13] Q: Let me turn to page 8-18. The nar¬ 
rator, presumably Mr. Bogdanich: 

16 ] “Do you think the public under¬ 
stands? Do you think Congress, policy¬ 
makers realize, including — including 
the FDA in that, realize that a large por¬ 
tion of the cigarette — a significant por¬ 
tion of the cigarette is really made of sort 
of a waste filler?” 

1131 I’m going to stop right there. Did you 
understand when that question was 
being put to you that Mr. Bogdanich's 
use of the term “waste filler" referred to 
the raw materials that went into 
reconstituted tobacco? 

H9] MS. ZIEVE: Object to the form. 

120 ] THE WITNESS: I’m not certain what 
I understood at that very moment, sir, 
but I will tell you, based on my 
knowledge now, that yes, that’s what I 
would assume it to mean. 

125] BY MR. WACHTELL: 
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UlQ: To your best belief, that’s what you 
understood it to mean and what you 
were answering at that time; is that cor¬ 
rect? 

14] A: I assume that that is what I was 
basing my answer on. 

(6) Q: Let me continue with the ques¬ 
tion: 

mi ‘That in its natural state doesn’t con¬ 
tain but merely a trace of nicotine.’ 

Hi] Let me stop there. Did you under¬ 
stand that to be true, that in its natural 
state that the raw materials used for 
reconstituted tobacco “doesn’t contain 
but merely a trace of nicotine’? 
ini MS. ZIEVE: I’m not sure this quote is 
clear what the “it” “in its natural state’ 
refers to. 

[ 20 ] MR. WACHTELL: Counsel, that is im¬ 
proper. 

1221 MS. ZIEVE: No, it could refer — 

[24] MR. WACHTELL: Counsel, I am 
going to interrupt you. _ 
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ID If you will persist in trying to tell the 
witness how he should testify, I’m going 
to seek sanctions. 

14] MS. ZIEVE: I object to your question 
as misleading. 


16 ] MR. WACHTELL: No, it is not my 
question that is misleading; it is you who 
is seeking to mislead and coach. 

19) BY MR. WACHTELL: 

no] Q: Would you answer my question, 
please? 

Ii 2 ) A: I can only conjecture what was 
meant there, sir. 

[i4] I gave my answer in response to his 
question. 

ns] Q: But will you please give me an 
answer in response to my question? 

US) A: What is your question, sir? 

[i9] Q: Now that your counsel has 
thrown all of us, I guess we will have to 
go back and find out. 

[ 22 ] The question was; Did you under¬ 
stand that to be true, that in its natural 
state that the raw materials used for 
reconstituted tobacco 
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til “doesn’t contain but merely a trace of 
nicotine?" 

(3i A: I don't know. That’s a highly sub 
jective word. I’m not certain, sir. 

15] That’s my answer, sir. 

16 ] THE WITNESS: Could I take a break, 
please? 

[8] VIDEO OPERATOR: We have ap¬ 
proximately 31 minutes left on this tape, 
no] MR. WACHTELL: Why don’t we take 
a very brief break and then we can 
resume, and then we will finish the tape 
and quit for the day. 

[14] VIDEO OPERATOR: Going off the 
videotape record. The time now is ap¬ 
proximately 4:12. 

(Recess.) 

120 ] VIDEO OPERATOR: Going back on 
the videotape record. The time now is 
approximately 4:22. 

[24] BY MR.WACHTELL: 

[25] Q: Mr. Douglas, is it correct that 
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ID as you sit here now, you are aware that 
the raw materials that go into 
reconstituted tobacco contain substan¬ 
tial amounts of nicotine? 

[4] A: The raw materials that go into the 
tobacco, sir? 

[6] Or did I misunderstand your ques¬ 
tion? 

[8] Q: Perhaps I did not word it the way 
I wanted to say it. Let me try again. 

no] No, my question is the question I 
wanted to ask. 

Ii 2 ] As you sit here now, is it correct that 
you are aware that the raw materials that 
go into the reconstituted tobacco con¬ 
tain substantial amounts of nicotine? 

[17] A: The reason I hesitate, sir, is “sub¬ 
stantial" needs to be defined. But yes, it 


is my understanding that nicotine is 
added to reconstituted tobacco, sir. 

I 2 i] Q: No, I'm sorry;that is not a respon¬ 
sive answer. I move to strike it. 

[ 23 ] And we have already exhausted 

whatever knowledge you have or par¬ 
ticularly do not have on the subject of 
any nicotine ever _ 
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ID being added to reconstituted tobac¬ 
co. 

[ 2 ] Now, let me try again. You understand 
that the raw materials for reconstituted 
tobacco are leaf stems, leaf scraps, and 
the like; is that right? 
m A: Garbage. 

[8] Q: Garbage. You call it “garbage"? 
no] A: They scrape it off the floor, sir, 
yes. 

[ 12 ] Q: Do you know that they scrape 
anything off the floor for the 
reconstituted tobacco process? 
us) A: Yes, that’s what I've been told, sir. 

[17] Q: What is it you understand they 
scrape off the floor? 

[19] A: The dust, the stems, pieces, 
whatever is down there, sir, including 
dirt, I assume. 

[ 22 ] Q: You assume. But you don’t know; 
is that correct? 

[24] A: No, I don’t know for certain. I’ve 

never seen it done, sir. _ 
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[i] Q: You assume a lot of things that you 
don’t really know anything about; is that 
correct? 

[4] MS. ZIEVE: Objection. Argumenta¬ 
tive. You don't have to answer that. 
(Instruction Not to Answer.) 

19) BY MR.WACHTELL: 

no] Q: Do you understand that the 
tobacco stems and leaf portions and 
other tobacco materials that are used in 
the reconstituted tobacco process con¬ 
tain substantial amounts of nicotine? 

[15] A: I don't know, sir. It depends how 
you define ‘substantial.’ 

[17] Q: Well, on page 36 of Exhibit 118, 
this Prosecution Memo, it says — and 
referring back to the ABC News Day 
One program, that: 

120 ] “The reconstituted tobacco coming 
out of the reconstituted tobacco plant 
was expected to have 25 percent of the 
nicotine that would be found in regular 
tobacco.’ 

(24) Is that correct? 

[25] A: Yes, sir. According to 
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ID Dr. Prokopczyk, yes, sir, 

12 ] Q: So you know that now, according 
to Dr. Prokopczyk; is that correct? 
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Ml A: Yes, sir. 

($ 1 Q: And you knew that back before 
the program, that that was what Dr. 
Prokopczyk was saying; is that corre ct? 
m A: Not in this detail, no, sir. 

I9i Q: Did you know it when you were 
being interviewed by Mr. Bogdanich on 
this tape? 

(»] A: I don't recall, sir. I do recall, of 
course, speaking with knowledge of the 
article written by LTR’s Silbcrstein, sir. 
(i5i Q: Would you please answer my 
question? 

Ii7) MS. ZIEVE: I think he answered. You 
can look at the record. 

(191 MR. WACHTELL: I move to strike 
everything after he says, *1 don’t recall, 
sir.* 

1221 BY MR. WACHTELL: 

[ 231 Q: You understand that the leaf 
tobacco, or what is referred to on page 
36 of this Prosecution Memo as regular 
tobacco, _ 
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Hi contains substantial quantities of 
nicotine; is that correct? 

131 A; Yes, sir. And it varies among the 
different tobaccos, of course. 
is] Q: And you understand that 25 per¬ 
cent of that amount is still a very sig¬ 
nificant amount of nicotine; is that cor¬ 
rect? 

[9i A: 1 would believe it to be significant, 
yes, sir, based on my layperson's 
knowledge. 

|i 2 ] Q: You would not consider it a 
“trace amount," would you? 

IM] A: 25 percent? Probably not, sir. 

us] Q: Did you know back onjanuary 27 
of 1993 that the amount of nicotine in 
reconstituted tobacco was far more than 
any trace amount? 

U9] A: Well, no, sir; it’s not necessarily 
true, sir. 

I 2 i] As it says here, sir, it says that it 
ordinarily contains 25 percent or less. 
That leaves much room, depending on 
the reconstituted tobacco sheet you are 
referring to. 
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m For all I know, it could be zero or close 
to, sir. 1 don't know. 

(31Q: You had no understanding on it at 
the time; is that your testimony? 

[5] MR. VLADECK: It is not. 

16 ) MR. WACHTELL: Your counsel are all 
shaking their heads and saying you 
should deny that. 

19] MR. VLADECK: I am saying that that 
is not a fair indication of his testimony, 
lit] MR. WACHTELL: I will try again. 

U2] BY MR. WACHTELL: 


[13] Q: Did you have an understanding at 
the time, January 27th of 199 4 , as to 
whether the amount of nicotine in 
reconstituted tobacco was merely a 
trace amount or was significant? 

[i7] A: I can't answer the question, sir. 

[19] The answer that I can give to you is 
that it depended on the reconstituted 
tobacco to which one was referring. 

[ 22 ] You couldn’t generalize in that sense, 
in my view. 

[24] Q: So you are saying that the amount 
of nicotine to be found in reconstituted 
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[i] tobacco could vary widely; is that 
correct 7 

12 ) A: That's my understanding, sir. 

[31Q: So that for Dr. Prokopczyk to com¬ 
pare what he pulled out of a cigarette 
with some ostensible norm would be a 
total follacy; is that your testimony — 

[7] A: Nq, that’s not my testimony, 
is] Q: Could I finish my question? 

19) A: I didn’t call it ‘ostensible,* sir;you 
did. 

Hi) Q: So that for Dr. Prokopayk to 
compare what he pulled out of a 
cigarette with some ostensible norm - 
would be a total fallacy because the* 
norm could vary widely; is that correct? 
[ 16 ] A: There were so many charac¬ 
terizations, I can't answer your question, 
sir. 

[19] Q: Well, why don’t you try. 

[ 20 ] A: What I will tell you is that or¬ 
dinarily says to me that much of the time 
reconstituted tobacco is a certain way; 
it ordinarily is that way. 

124] It certainly leaves aw rwide room for 
great varieties of types of _ 
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in reconstituted tobacco with different 
amounts of different substances, which 
are wholly in control of the tobacco 
companies, including Philip Morris, sir. 
is] Q: Have you ever heard anybody 
other than Mr. Bogdanich on this tape 
refer to the amount of nicotine ordinari¬ 
ly found in reconstituted tobacco as 
merely being a trace amount? 
lioi A: I don't recall any. 

nil MR. WITTEN: I’m going to object to 
the form of the question. 

113] I think at this point the discussion has 
been unhinged from the actual words 
that Mr. Bogdanich used. 

[ 16 ] MR. WACHTELL: Your opinion is 
noted. Your suggestion to the witness is 
noted. 

H9] MR. WITTEN: No, it’s really a sugges¬ 
tion to you. 

[ 2 1] MR. WACHTELL: Roger, 1 will very 
happily do without any suggestions 


from you, so if you are making it to me, 
I would please ask you to restrain your¬ 
self. 

125] THE WITNESS: WeU, I will say 
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(U that I don't need any suggestions and 
I’m speaking for myself, sir, under oath. 
01 Now, what was your question, sir? 

15] BY MR. WACHTELL: 

Ml Q: Have you ever heard anybody 
other than Mr. Bogdanich refer to the 
content of nicotine found in 
reconstituted tobacco as merely being a 
trace of nicotine? 

tio] MR. WITTEN: Object to the form of 
the question. 

(1 2 ) I ask you to direct me to where he 
said that. 

ti4) BY MR. WACHTELL: 

[15] Q: Would you answer my question, 
please? 

[17] THE WITNESS: How do we handle 
this? 

[19] BY MR. WACHTELL: 

[ 20 ] Q: You handle it by answering my 
question, please. 

[ 22 ] A: I don't recall hearing that from 
others, sir, no. 

[24] It doesn't mean it didn’t happen. I 

don't recall it. _ 
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in Q: Anything in the world can happen, 
as this deposition proves. 

13) A: Yes, it can. 

14] Q: Now, was your understanding of 
the amount of nicotine to be found in 
reconstituted tobacco different on 
January 27,1994 than when you worked 
on this Meehan report at page 36? 

19] A: It was less informed at that point, 
sir, and more informed later. 

HD If that means ‘different,’ sir, yes, it 
was. 

[13] Q: Let me direct your attention to 
where you say: 

[is] ‘People in the health community. 
Congress, the Executive Branch have 
known for years that the tobacco com¬ 
panies have developed processes that 
employ less tobacco in the final 
product." 

[ 20 ] What processes were you referring 
to? 

122 ] A: The processes of using 
reconstituted tobacco, sir, and also puff¬ 
ing tobacco. 

[25] Q: So the fact that the tobacco 
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m companies used reconstituted tobac¬ 
co and puffed tobacco was something 
that was well known for years; is that 
correct? 
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HI A: Relatively well known, sir. I believe 
so. 

I6i Q: It was not a secret; correct 5 

17] A: Among those who are informed, 
sir. 

in Q: It was not a secret; is that correct? 
HU A; Pardon me? 

Ii 2 ) Q: It was not a secret; is that correct? 
mi A: Yes, sir. 

U5i Q: Yes, sir, it was not a secret; is that 
correct? 

Ii7] A: Yes, sir, it was not a secret, to my 
knowledge. 

Ii9i Q: 'But none of us, none of these 
people had a clue that what they were 
doing was replacing the tobacco that 
used to be in there with a bunch of 
junk—dust, stems, din—and then spray¬ 
ing the drug-additive nicotine on that 
junk.’ 

[25] I’m going to stop there. 
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in What is it that you are saying that 
people did not have a due about? 
Replacing tobacco with what you 
referred to as junk, or spraying the drug- 
additive nicotine on that junk? 

16 ] A: Could you finish reading that sen¬ 
tence, sir, please? 

IS] Q: No. I wish to direct you to that 
portion of the sentence. 

110 ] A: ‘And putting that into the tobac¬ 
co roll that people eventually buy and 
smoke.’ 

H3i Q: Would you answer my question, 
please? 

ti5] A: What was the question, sir? 

Ii6] Q; You Ye managed to derail it. 
ini A: You could repeat it.Thank you. 
H8] Q: What is it that you are saying that 
people did not have a clue about? 

120 ] Was it that what the tobacco com¬ 
panies were doing was replacing the 
tobacco that used to be in there with 
what you call a bunch of junk, or was it 
that they were spraying the drug-addi¬ 
tive nicotine on what you referred to as 
junk? 
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id MS. ZIEVE: Object to the form. 

12 ] THE WITNESS: I believe h is two 
things, and the average smoker dearly 
was not aware of either of those things, 
sir. 

15] BY MR. WACHTELL: 

16 ] Q: Now, when you say, quote: 

17] Then spraying the drug-additive 
nicotine on that junk,’ did you have any 
basis for making that statement, other 
than you have testified to here today, 
that you, as to what you knew, assumed 
— thought might be the case, or 
whatever, at that point in time? 
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US) A: It dearly was true, sir, and is. 

115) O: Well, Mr. Douglas, if you don’t 
want to be contentious, then don’t make 
provocative false statements, because if 
you make it enough times out of the 
protection of this deposition room, we 
might have to take another libel action. 
( 2 i] MS. ZIEVE: Let’s not have threats or 
insults. 

123) You can ask him a question, other¬ 
wise you are not to address this witness. 
125] MR. WACHTELL: Counsel, this 
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ID witness is acting in a provocative way. 
He was not responding to my question. 
131 1 am merely making it very dear on 
the record what my position is, so don’t 
get hysterical about it. 

16 ] MR. VLADECK: No one is getting 
hysterical about it. Don’t threaten our 
witness. 

19] MR. WACHTELL: How about one 
counsel at a time? 

HD Counsel, I’ve put up with both of you. 
trying to double-team me for two days 
now. We Ye got about ten minutes more 
to go. Why don’t you decide who’s rep¬ 
resenting the witness? 

116] I’ve been very, very patient and very 
lenient with your double-teaming and 
totally improper conduct from across 
the table. 

119] You can stop smirking. Maybe we 
should point the camera at you. 

I2i] MS. ZIEVE: Your threats don’t 
change the truth. 

1231 Let me just repeat — do not interrupt 
me. 

125] If you threaten him or insult 
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111 him, we are going to leave and we will 
not be back. 

131 It is your choice. Ask him questions 
and he will answer.Threaten him and we 
will be gone. 

16) BY MR. WACHTELL: 

17] Q: Mr. Douglas, my question of you is 
whether at page 8-19 of this transcript, 
you said, ‘then spraying the drug-addi¬ 
tive nicotine on that junk’ — let me first 
ask you, did you make that statement? 
Ii2] A: Yes, sir. 

[131Q: Was your basis for that statement 
anything other than the testimony that 
you have given me in answer to ques¬ 
tions in this deposition as to the totality 
of your knowledge as of that point in 
time on the subject of whether or not 
tobacco companies added any nicotine 
in the course of the reconstituted tobac¬ 
co process? 

I2i) MR. WITTEN: Object to the form of 
the question._ 


[ 23 ] THE WITNESS: I have testified to 
several examples, I believe, of informa- 
tion indicating that nicotine is added to 
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(D reconstituted tobacco. 

12 ] I’m trying to recall and I will recall, 
without dead certainty, sir, that in the list 
of additives provided by the tobacco 
industry, or at least by the cigarette 
makers en masse to the federal govern¬ 
ment, that among the list — or in the list, 
has been listed nicotine and nicotine 
sulphate, so thereby exists an admission, 
I believe, by the tobacco companies that 
they have used nicotine as an additive, 
sir. 

112] BY MR. WACHTELL: 

( 13 ) Q: When did you find that out? 

IN] A: I don’t recall, sir. 

115] Q: Was it before February 28th of 
1994 that you learned of anything that 
was on the list? 
us] A: I don’t recall, sir. 

U9] Q: Well, give me your best recollec¬ 
tion. 

[ 2 D Did somebody illegally give you in¬ 
formation from the list before it was 
publicly disclosed? 

[24] Don’t laugh. I’m asking you a ques¬ 
tion,_ 
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ID A: I don’t break the law. No, sir. 

[ 2 ] Q: So you are testifying that you did 
not have this information prior to 
February 28th of 1994; is that correct? 
[5] For whatever the significance of the 
information may be. 
n MS. ZIEVE: Objection as to form. 

19] THE WITNESS: I assume that I 
learned it upon the reports from the 
media, sir. 

Ii2] BY MR. WACHTELL: 

[ 13 ] Q: That was after the tobacco com¬ 
panies publicly released the list,and that 
was subsequent to February 28th of 
1994; is that correct? 

Ii7] A: No, sir. 

US] Q: Let me be clear: Whenever it was 
that the tobacco companies released 
the list is when you learned it; is that 
correct? 

[ 22 ] A: No, sir. 

[231Q: Did you learn it prior to the time 
that the tobacco companies released 
the list? _ 
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ID A: I believe so, sir, yes. I believe I 
learned it when it was aired on broad¬ 
cast media, sir.. 

[4] Q: When was that and by whom? 

[5] A: I believe that it was reported on by 
Day One, among others. 
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m I believe NPR reported on additives 
as well. 

19 ) 1 don’t remember the specifics, but it 
was before the industry so-called volun¬ 
tarily decided to do so on its own. 

[in Q: The statement that the list con¬ 
tains additives “nicotine* and “nicotine 
sulphate,* is it your testimony that you 
learned that at any time before the in¬ 
dustry voluntarily made the list public? 
117] MR. WITTEN: Object to the form of 
the question. 

U 9 ) MS. ZIEVE: Object to the form of the 
question. 

I 2 DTHE WITNESS: As I said, and 1 will 
say again: I believe 1 learned h when it 
was aired on ABC, sir. 

[24] BY MR. WACHTELL: 

[25} Q: Was it aired on ABC prior to 
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m February 28th of 1994? 

12 ] A: 1 don’t believe so, sir. 

151Q: So you did not know that informa¬ 
tion as of February 28th of 1994; is that 
correct? 

16 ) A: Yes.And that wasn’tyour question 
earlier, sir. 

[8] Q; Yes, it was, as the record will show, 
no] A: It was earlier. 

HD Q: Mr. Douglas, I will not debate with 
you. The record will be very, very clear 
what my question was. 

|H] A: You asked about the release of 
the additives list by the tobacco com¬ 
panies, and I responded that it was 
before then, sir. 

117] Q: Okay, Counsel; I am going to take 
the time to go back, because I don’t like 
this kind of nonsense, and we will find 
the answer, and I will find it for you. 

I2i] A: I will tell you the truth, sir, if you 
allow me to. 

[23] Q: Counsel, there is no question 
pending now. 

123] At page 289 of the screen, _ 
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ID referring to the witness’s testimony 

about information on the list and his 

previous lines of answer 

14! Question: “When did you find that 

out?" 

[6] Answer: “I don’t recall, sir." 

[7] Question: “Was it before February 
28th of 1994 that you learned of any¬ 
thing that was on the list?" 

HO] Answer: “I don't recall, sir.* 

HD MR. VLADECK: What does that ref¬ 
erence, again? 

[13] MR. WACHTELL: It references his 
prior answer, in which he testified to 
nicotine and nicotine sulphate sup¬ 
posedly being on the list. 


[17) MS. ZIEVE: What page is ft? What 
page are we reading from? 

[i9] MR. WACHTELL: 289, for the third 
time. 

mi MS.ZIEVE: Weareonlyupto 149on 
ours. 

[23) MR. WACHTELL: You are way be¬ 
hind. 

[25] BY MR. WACHTELL: _ 
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in Q: Let me try again; Is there anything 
else that you knew, as of January 27 of 
1994, that was the basis for this state¬ 
ment that you made at the top of page 
8-19 of this transcript about, quote, 
“Then spraying the drug-additive 
nicotine on that junk,’ that you have not 
testified to at this deposition? 

19) A: I don’t recall other things, sir, no. 

Hi] Q: Let me direct your attention to 
page 9-5 of this transcript. 

U3] It qdotes you as saying; 

H4] “The FDA historically has had a 
tough time politically. It’s bad a tough 
time because it’s facing an industry 
whose revenues are $50 billion a year. 
It’s got a great deal of political power. 

119] “What we’re looking at now,though,_ v 
is that we might have the story here that 
will give the FDA what it needs, because 
now that the FDA can acton the fan that 
the tobacco companies are using 
nicotine as a drug and as an additive, 
there '$ no question about it; they should 

be able to move.* _ 
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id Did you make that statement? 

[ 2 ] A: Yes, I did. 

[3] Q: Did you believe that statement to 
be true? 

15] A: Yes, I did. 

16 ) MR. WACHTELL: Let’s go off the 
record. 

[8] VIDEO OPERATOR: Going off the 
videotape record. The time now is 4:46. 
(Off the record.) 

Ii3i VIDEO OPERATOR: Going back on 
the videotape record. The time now is 
4:49. 

ns] Please continue. 

[17] MR. WACHTELL: I don’t want to 
have an anticlimax, but I would be going 
on at this point to other subject matters 
with the witness, and given the fact that 
we are at approximately — well, the 
technician’s clock says 4:49. Mine says 
4:57. 

[23] But in any event — 

124] MR. WITTEN: I am going to say 1 am 
in total agreement with Mr. Wachtell as 
to 


[ 2 ] MR. WACHTELL: So I think it makes 
more sense, instead of trying to switch 
subjects at this point, that we suspend. 

(5) I don't know that we can fix another 
date now. 

[7] I think it would make more sense for 
us all to look at our calendars and see 
what date makes sense for resumption, 
[to] MR. VLADECK: Can you give us a 
sense of bow many more days you are 
going to need? 

[13] MR. WACHTELL: I think that is 
probably a function of what happens on 
these claims of privilege. 

[ 16 ] MR. VLADECK: Okay. 

Ii7] MR. WACHTELL: I would hope that 
the next day could, frankly, conclude it. 
H9) But obviously, if we still have open 
issues of privilege, that will not be the 
case. 

[ 22 ] MS. ZIEVE: Other than any issues 
that aren't resolved until after some mo¬ 
tion practice, when we do reconvene, 
we are going in consecutive days until 

we finish. _ 
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m I indicated to Mr. Murphy before I 
wanted consecutive days, and obviously 
it’s not possible here, but when we 
reconvene, make sure that everybody 
can be here until it’s done. 

[6] MR. WACHTELL: That’s perfectly 
fine with me. 

[8] As I indicated, I’m hopeful, absent the 
privilege issues, that it would be one day. 
So it’s probably an academic question. 
112 ] VIDEO OPERATOR: Going off the 
video record.The time is now 4:52.This 
is the end of tape number 6. 
(Deposition adjourned at 4:59 p.m.) 
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